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​I. STATEMENT OF THE CASE​

​This​ ​matter​ ​came​ ​before​ ​the​ ​Utah​ ​State​ ​Tax​ ​Commission​ ​for​ ​a​ ​Formal​ ​Hearing​ ​on​ ​August​​19,​

​2025,​​in​​accordance​​with​​Utah​​Code​​Ann.​​§​​59-1-501​​and​​§​​63G-4-201​​et​​seq.​​Based​​on​​the​​evidence​​and​

​testimony presented at the hearing, the Tax Commission makes its:​

​II. FINDINGS OF FACT​

​The Parties’ Information and Arguments​
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​1.​ ​On​ ​MONTH​ ​DATE,​ ​YEAR,​ ​Respondent​ ​(the​ ​“Division”)​ ​issued​ ​a​ ​Statutory​ ​Notice​ ​-​

​Sales​ ​and​ ​Use​ ​Tax​ ​(“audit​​notice”),​​for​​the​​period​​of​​MONTH​​DATE,​​2021,​​to​​MONTH​​DATE,​​2023.​​1​

​Through​​that​​audit​​notice,​​the​​Division​​imposed​​$$$$$​​in​​sales​​and​​use​​tax​​(“audit​​tax”),​​a​​$$$$$​​penalty,​

​and​​interest.​​The​​audit​​notice​​shows​​that​​the​​Division​​calculated​​interest​​through​​MONTH​​DATE,​​YEAR.​

​The​​notice​​states​​that​​the​​daily​​interest​​amount​​was​​$$$$$.​​2​ ​The​​audit​​notice​​was​​based​​on​​the​​Taxpayer’s​

​alleged sales of assisted cleaning or washing of commercial kitchen hood exhaust systems.​

​2.​ ​The​ ​audit​ ​notice​ ​includes​ ​a​ ​“Summary,”​ ​according​​to​​which,​​the​​$$$$$​​in​​audit​​tax,​​by​

​year, is as follows:​

​Year​ ​Audit Tax​
​2021​ ​$$$$$​
​2022​ ​$$$$$​
​2023​ ​$$$$$​
​Total​ ​$$$$$​

​3.​ ​The​ ​Division​ ​explained​ ​that​ ​the​ ​tax​ ​amounts​ ​were​​based​​on​​a​​review​​of​​the​​Taxpayer’s​

​invoices. The Division stated that none of the invoices showed that sales tax was charged.​

​4.​ ​The​​audit​​notice​​includes​​Schedule​​1,​​in​​which​​the​​tax​​amounts​​by​​year​​were​​calculated​

​using​ ​tables.​ ​Schedule​ ​1​ ​lists​ ​the​ ​invoices​ ​that​ ​the​ ​Division​ ​has​​described​​as​​“kitchen​​exhaust​​cleaning​

​(hood).”​ ​Schedule​ ​1​ ​multiplies​ ​the​ ​invoice​ ​sales​ ​prices​ ​by​ ​the​ ​tax​ ​rate​ ​of​​%%%%%​​for​​CITY-1,​​Utah.​

​Schedule​ ​1​ ​includes​ ​the​ ​following​ ​“Comments”:​ ​“This​ ​schedule​ ​lists​ ​all​ ​taxable​ ​sales​ ​not​ ​previously​

​reported.​ ​The​ ​tax​ ​is​ ​imposed​ ​on​ ​amounts​ ​paid​ ​or​ ​charged​ ​for​ ​assisted​ ​cleaning​ ​or​ ​washing​ ​of​​tangible​

​personal property. See Utah Code Annotated 59-12-103(1)(h).”​

​5.​ ​The​ ​Division​ ​explained​ ​that​ ​the​ ​Taxpayer​ ​was​ ​an​ ​annual​​sales​​tax​​filer​​and​​that​​it​​filed​

​$$$$$ returns for 2021 and 2022, but did not file a return for 2023.​

​6.​ ​The​ ​Division​ ​explained​ ​that​ ​the​ ​Division​ ​assessed​ ​a​ ​%%%%%​ ​late​ ​filing​ ​penalty​​3​ ​of​

​$$$$$​ ​and​ ​a​ ​%%%%%​ ​late​ ​payment​ ​penalty​​4​ ​of​ ​$$$$$​ ​for​ ​2023​ ​because​ ​the​​Taxpayer​​had​​not​​filed​​a​

​2023 return. The Division explained that the $$$$$ total penalty consisted of those two penalties.​

​7.​ ​The​ ​Taxpayer​ ​timely​ ​appealed​ ​the​ ​audit​ ​notice,​ ​challenging​ ​the​ ​correctness​ ​of​ ​the​ ​tax,​

​penalty, and interest.​​5​

​8.​ ​WITNESS-1,​ ​Fire​ ​Marshal,​ ​testified​ ​that​ ​he​ ​oversees​ ​servicing​ ​and​ ​licensing​​related​​to​

​commercial​​kitchen​​hood​​exhaust​​systems.​​He​​explained​​that​​the​​rules​​found​​in​​Utah​​Administrative​​Code​

​Rule​ ​R710-7​ ​apply​​to​​the​​servicing​​of​​fire​​suppression​​systems.​​Rule​​R710-7-3(12)​​defines​​“service”​​to​

​include,​ ​in​ ​part,​ ​“cleaning.”​ ​WITNESS-1​ ​testified​ ​about​ ​the​ ​reasons​ ​routine​ ​cleaning​ ​of​ ​commercial​

​5​ ​Div. Ex. 2.​
​4​ ​Utah Code Ann. § 59-1-401(3) provides the late payment penalty.​
​3​ ​Utah Code Ann. § 59-1-401(2) provides the late filing penalty.​
​2​ ​In accordance with Utah Code Ann. § 59-1-402(6), interest continues to accrue until the liability is paid in full.​
​1​ ​Div. Ex. 1.​
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​kitchen​ ​hood​ ​exhaust​ ​systems​ ​was​ ​required​ ​to​ ​avoid​ ​fire​ ​resulting​ ​from​ ​cooking​ ​in​ ​a​ ​building.​

​WITNESS-1​ ​explained​ ​that​ ​regulations​ ​found​ ​in​ ​the​ ​International​ ​Fire​ ​Code,​ ​International​ ​Mechanical​

​Code, and NFPA 96 applied to commercial kitchen safety and require hoods.​

​9.​ ​TAXPAYER’S​ ​OWNER-1,​ ​the​ ​Taxpayer’s​ ​owner​ ​and​ ​representative,​ ​testified​ ​that​

​commercial​​kitchen​​hood​​exhaust​​systems​​are​​usually​​extensively​​attached​​to​​the​​buildings​​in​​which​​they​

​are​​installed.​​He​​explained​​that​​he​​was​​aware​​of​​only​​one​​moveable​​hood​​system,​​which​​the​​Taxpayer​​was​

​able to take outside and clean.​

​10.​ ​TAXPAYER’S​​OWNER-1​​asserted​​that​​most​​commercial​​kitchen​​hood​​exhaust​​systems’​

​attachments​ ​to​ ​buildings​​were​​greater​​than​​the​​attachments​​of​​other​​fixtures​​or​​appliances​​such​​as​​water​

​softeners​ ​or​ ​water​ ​heaters.​ ​He​ ​explained​ ​that​ ​most​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​are​ ​not​

​moved​ ​from​ ​one​ ​place​ ​to​ ​another​ ​and​ ​there​ ​is​ ​no​ ​resale​​value​​for​​a​​used​​commercial​​kitchen​​hood.​​He​

​explained​ ​that​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​are​ ​often​ ​part​ ​of​ ​a​ ​building’s​ ​design.​ ​He​

​provided​​the​​example​​of​​a​​COMPANY-1​​convenience​​store​​removing​​an​​old​​hood​​system​​and​​installing​​a​

​new​ ​hood​ ​system​ ​to​ ​meet​ ​its​ ​design​ ​needs.​ ​He​ ​asserted​ ​that​ ​most​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​

​systems are converted into the real property in which they are installed.​

​11.​ ​TAXPAYER’S​ ​OWNER-1​ ​testified​ ​regarding​ ​how​ ​a​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​

​system​​and​​a​​building’s​​HVAC​​system​​must​​be​​coordinated.​​He​​asserted​​that​​a​​commercial​​kitchen​​hood​

​exhaust system is part of a building’s HVAC system.​

​12.​ ​TAXPAYER’S​ ​OWNER-1​ ​testified​​that​​he​​disagreed​​with​​the​​direction​​provided​​in​​Tax​

​Commission Publication 42 concerning commercial kitchen hood exhaust systems.​

​13.​ ​Page​​7​​of​​the​​versions​​of​​Tax​​Commission​​Publication​​42​​revised​​6/15​​and​​revised​​6/23​

​provides the following in part:​​6​

​Item:​ ​Commercial​ ​kitchen​ ​exhaust​ ​systems​ ​(hoods,​​fans,​​ducts​​&​​fire​​suppression​​built​
​around the exhaust system)​

​Sales​ ​of​ ​Items​ ​&​ ​Repair​ ​Parts:​ ​Treat​ ​as​ ​sales​ ​of​ ​tangible​ ​personal​ ​property​ ​to​ ​the​
​property owner as final buyer.​
​. . . .​
​Fabrication (Setup) Labor Charges:​​Taxable​​1,2​

​Repair Labor Charges​​4​​:​​Taxable​
​. . . .​
​1​ ​Separately stated charges to attach this item to​​real property are nontaxable.​
​2​ ​Charges​ ​for​ ​labor​ ​to​ ​create​ ​finished​ ​tangible​ ​personal​ ​property​ ​are​ ​taxable​ ​(see​
​Administrative Rule R865-19S-51).​
​. . . .​
​4​ ​Repair​​labor​​charges​​for​​tangible​​personal​​property​​are​​taxable​​unless​​the​​repaired​​item​
​was exempt under §59-12-104.​

​6​ ​Div. Ex. 4 and 5.​
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​. . . .​
​14.​ ​During​ ​the​ ​hearing,​ ​TAXPAYER’S​ ​OWNER-1​ ​explained​ ​that​ ​the​ ​Taxpayer​ ​closed​ ​its​

​business​ ​about​ ​#####​ ​months​ ​before​ ​the​ ​audit​ ​because​ ​the​ ​Taxpayer’s​ ​largest​ ​customer​ ​went​ ​into​

​bankruptcy.​ ​TAXPAYER’S​ ​OWNER-1​ ​stated​ ​that​ ​he​ ​had​ ​not​ ​known​ ​that​​the​​Taxpayer​​was​​required​​to​

​collect​ ​the​ ​sales​ ​tax​ ​on​ ​its​ ​sales​ ​of​ ​cleaning​ ​services​ ​before​ ​the​​Taxpayer’s​​business​​closed​​and​​that​​he​

​feels penalized.​

​15.​ ​During​​the​​hearing,​​TAXPAYER’S​​OWNER-1​​asserted​​that​​the​​Tax​​Commission​​should​

​have​ ​informed​ ​the​ ​fire​ ​marshal​ ​about​ ​the​ ​taxability​ ​of​ ​the​ ​cleaning​ ​so​ ​that​ ​the​​fire​​marshal​​could​​have​

​communicated​ ​with​ ​the​ ​companies​ ​that​ ​the​ ​fire​ ​marshal​ ​oversees.​ ​The​ ​Taxpayer​ ​alleged​ ​that​ ​some​

​competitors​ ​did​ ​not​ ​charge​ ​sales​ ​and​ ​use​ ​taxes​ ​on​ ​their​ ​assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​commercial​

​kitchen​​hood​​exhaust​​systems.​​The​​Taxpayer​​asserted​​that​​if​​the​​Tax​​Commission​​had​​instructed​​the​​fire​

​marshal​​to​​pass​​along​​the​​information,​​all​​hood​​cleaning​​service​​providers​​would​​have​​been​​charging​​sales​

​tax.​​TAXPAYER’S​​OWNER-1​​asserted​​that​​he​​would​​have​​charged​​sales​​tax​​if​​he​​had​​known​​and​​that​​he​

​knows now to charge sales tax.​

​16.​ ​During​​the​​hearing,​​TAXPAYER’S​​OWNER-1​​discussed​​Tax​​Commission​​Publication​​42​

​and​ ​asserted​ ​that​ ​there​ ​were​ ​inconsistencies​ ​in​ ​how​ ​various​ ​items​ ​were​ ​treated​ ​as​ ​tangible​ ​personal​

​property or real property based on their levels of attachment to real property.​

​17.​ ​During​ ​the​ ​hearing,​ ​TAXPAYER’S​ ​OWNER-1​ ​opined​ ​that​ ​the​ ​Tax​ ​Commission​

​determined​ ​that​ ​cleaning​​or​​washing​​of​​commercial​​kitchen​​hood​​exhaust​​systems​​were​​taxable​​because​

​the State of Utah wants to raise money and routine cleaning of hoods is required.​

​18.​ ​The​ ​Division​ ​explained​ ​that​ ​sales​ ​of​ ​assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​tangible​ ​personal​

​property are subject to sales tax, but sales of assisted cleaning or washing of real property are not.​

​19.​ ​The​ ​Division​ ​asserted​​that​​the​​main​​issue​​for​​this​​appeal​​is​​whether​​commercial​​kitchen​

​hood exhaust systems are real property or tangible personal property.​

​20.​ ​The​ ​Division​ ​argued​ ​that​ ​the​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​were​ ​tangible​

​personal​ ​property​ ​and​ ​that​ ​they​ ​were​ ​not​ ​converted​ ​into​ ​real​ ​property​ ​when​ ​they​ ​were​ ​installed.​ ​The​

​Division​​disagreed​​with​​the​​Taxpayer’s​​assertion​​that​​the​​commercial​​kitchen​​hood​​exhaust​​systems​​were​

​part of the buildings’ HVAC systems.​

​21.​ ​The​​Division​​stated​​that​​it​​had​​relied​​on​​the​​Initial​​Hearing​​Order​​for​​Appeal​​No​​12-769.​

​That​ ​decision​ ​found​ ​that​ ​the​ ​sales​ ​of​ ​assisted​ ​cleaning​​services​​performed​​on​​commercial​​kitchen​​hood​

​exhaust systems in restaurants were subject to sales tax.​

​22.​ ​The​​Division​​also​​explained​​that​​the​​versions​​of​​Tax​​Commission​​Publication​​42​​revised​

​6/15​​and​​revised​​6/23​​provided​​taxpayers​​with​​guidance​​specifically​​for​​commercial​​kitchen​​hood​​exhaust​

​systems. That guidance has been stated previously in this order.​

​4​
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​23.​ ​The​ ​Division​ ​acknowledged​ ​that​ ​taxes​ ​are​ ​to​ ​raise​ ​money​ ​and​ ​also​ ​stated​ ​the​ ​Utah​

​Legislature decides what to tax.​

​Commission Analysis​

​24.​ ​The​ ​Taxpayer​ ​requested​ ​agency​ ​action​​in​​accordance​​with​​Utah​​Code​​Ann.​​§​​59-1-501,​

​by​ ​petitioning​ ​the​ ​Commission​ ​for​ ​redetermination​ ​of​ ​the​ ​deficiency​ ​reflected​ ​in​ ​the​ ​audit​ ​notice.​ ​The​

​Commission​ ​held​ ​a​ ​Formal​ ​Hearing​ ​concerning​ ​the​ ​Taxpayer's​ ​petition​ ​for​ ​redetermination​ ​of​ ​the​

​deficiency.​ ​The​ ​Commission​ ​had​ ​jurisdiction​ ​in​ ​accordance​ ​with​ ​the​ ​Utah​ ​Code​ ​to​ ​redetermine​ ​the​

​deficiency reflected in the audit notice.​

​25.​ ​The​ ​burden​ ​of​ ​proof​ ​for​ ​the​ ​Formal​ ​Hearing​ ​was​ ​in​ ​accordance​ ​with​ ​Utah​ ​Code​ ​Ann.​

​§ 59-1-1417(1).​ ​For​ ​the​ ​audit​ ​tax,​ ​penalty,​ ​and​ ​interest,​ ​the​ ​burden​ ​of​ ​proof​ ​was​ ​on​ ​the​ ​Taxpayer.​​The​

​burden of proof was a preponderance of the evidence for this civil matter.​

​26.​ ​The​ ​Division's​ ​audit​ ​notice​ ​was​ ​authorized​ ​and​ ​timely​ ​issued​ ​in​ ​accordance​ ​with​ ​Utah​

​Code​​Ann.​​§​​59-1-1410.​​For​​the​​2021​​and​​2022​​tax​​years,​​the​​Division​​assessed​​the​​audit​​“tax​​.​​.​​.​​within​

​three​​years​​after​​the​​day​​on​​which​​[the​​Taxpayer]​​filed[d]​​a​​return,”​​in​​accordance​​with​​§ 59-1-1410(1)(a).​

​For​​the​​2023​​tax​​year,​​the​​Division​​assessed​​the​​audit​​“tax​​.​​.​​.​​at​​any​​time​​[because​​the​​Taxpayer]​​fail[ed]​

​to file a return . . . ,” in accordance with § 59-1-1410(3)(a)(ii).​

​27.​ ​The​ ​Utah​ ​Code​ ​does​ ​not​ ​limit​ ​the​ ​Division’s​ ​ability​ ​to​ ​issue​ ​an​ ​audit​ ​notice​ ​to​ ​the​

​Taxpayer​ ​based​ ​on​ ​when​ ​the​ ​Taxpayer​ ​closed​​its​​business​​or​​based​​on​​the​​knowledge​​of​​the​​Taxpayer's​

​owner about the taxability of the business’s sales.​

​28.​ ​For​​any​​amount​​owing​​as​​a​​result​​of​​this​​order,​​the​​Taxpayer​​presented​​no​​law​​supporting​

​that​​the​​audit​​imposing​​the​​tax,​​interest,​​or​​penalties​​should​​be​​reversed​​based​​on​​the​​Taxpayer’s​​inability​

​to collect the sales tax now from its prior customers.​

​29.​ ​For​​any​​amount​​owing​​as​​a​​result​​of​​this​​order,​​the​​Taxpayer​​presented​​no​​law​​supporting​

​that​ ​the​ ​audit​ ​imposing​ ​the​ ​tax,​ ​interest,​ ​or​ ​penalties​ ​should​​be​​reversed​​based​​on​​the​​Taxpayer’s​​claim​

​that​​the​​Tax​​Commission​​should​​have​​informed​​the​​fire​​marshal​​of​​the​​taxability​​of​​the​​assisted​​cleaning​

​or washing services so that he could communicate with the companies the fire marshal oversees.​

​30.​ ​The​ ​issue​ ​for​ ​this​ ​appeal​ ​is​ ​whether​ ​the​ ​Taxpayer's​ ​sales​ ​of​ ​cleaning​ ​or​ ​washing​ ​of​

​commercial​​kitchen​​hoods​​and​​related​​exhaust​​systems​​are​​subject​​to​​sales​​and​​use​​tax.​​The​​answer​​to​​that​

​question​ ​hinges​ ​on​ ​whether​ ​the​ ​commercial​ ​kitchen​ ​hoods​ ​and​​related​​exhaust​​systems​​remain​​tangible​

​personal property after installation or whether they are converted to real property.​

​31.​ ​Sales​ ​of​ ​“assisted​ ​cleaning​ ​or​​washing​​of​​tangible​​personal​​property”​​is​​subject​​to​​sales​

​and use tax under § 59-12-103(1)(h), which states the following:​

​(1)​ ​A​ ​tax​ ​is​ ​imposed​ ​on​ ​the​​purchaser​​as​​provided​​in​​this​​part​​on​​the​​purchase​​price​​or​
​sales price for amounts paid or charged for the following transactions:​
​. . . .​
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​(h)​ ​except​ ​as​ ​provided​ ​in​ ​Subsection​ ​59-12-104(7),​ ​amounts​ ​paid​ ​or​ ​charged​ ​for​
​assisted cleaning or washing of tangible personal property . . .​

​32.​ ​Subsection​ ​59-12-102(16)​ ​defines​ ​"assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​tangible​ ​personal​

​property"​​as​​being​​"performed​​by​​an​​individual​​.​​.​​.​​who​​is​​not​​the​​purchaser​​.​​.​​.​​and​​[as​​being​​performed]​

​"at​​the​​direction​​of​​the​​seller​​.​​.​​."​​The​​Taxpayer​​was​​the​​seller​​and​​the​​Taxpayer​​directed​​its​​personnel​​to​

​perform​ ​the​ ​cleaning​ ​or​ ​washing​ ​of​ ​the​ ​property​ ​of​ ​the​ ​Taxpayer’s​​customers.​​Thus,​​the​​Taxpayer​​sold​

​"assisted cleaning or washing,”​

​33.​ ​Subsection​ ​59-12-103(1)(h)​​provides​​for​​an​​exception​​for​​§​​59-12-104(7);​​however,​​that​

​exception​ ​does​ ​not​ ​apply,​ ​as​ ​explained​ ​below.​ ​Subsection​ ​52-12-104(7)​ ​is​ ​a​ ​sales​ ​tax​ ​exemption​ ​for​

​certain​​sales​​of​​unassisted​​“cleaning​​or​​washing​​of​​tangible​​personal​​property."​​As​​explained​​previously,​

​the​ ​Taxpayer​ ​sold​ ​“assisted​ ​cleaning​ ​or​ ​washing,”​ ​not​ ​unassisted​ ​cleaning​ ​or​ ​washing.​ ​Therefore,​ ​the​

​exception of § 52-12-104(7) does not apply.​

​34.​ ​Under​ ​§​ ​59-12-103(1)(h),​ ​sales​ ​of​ ​“assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​tangible​ ​personal​

​property​​” (emphasis added) are subject to tax.​

​35.​ ​“Tangible personal property” is defined in § 59-12-102(138)(a)-(e).​

​36.​ ​TAXPAYER’S​ ​OWNER-1​ ​testified​ ​about​ ​one​ ​moveable​​hood​​system​​that​​the​​Taxpayer​

​was​​able​​to​​take​​outside​​and​​clean.​​This​​moveable​​hood​​system​​is​​not​​a​​built-in​​commercial​​kitchen​​hood​

​exhaust​ ​system.​ ​It​ ​is​​tangible​​personal​​property.​​The​​assisted​​cleaning​​or​​washing​​of​​that​​movable​​hood​

​system is subject to tax.​

​37.​ ​This​ ​order​ ​finds​ ​that​ ​the​ ​moveable​ ​hood​ ​system​ ​described​ ​by​ ​the​ ​Taxpayer​ ​is​ ​not​ ​a​

​commercial kitchen hood exhaust system for the remaining analysis of this order.​

​38.​ ​The​​uninstalled​​commercial​​kitchen​​hood​​exhaust​​systems​​can​​be​​felt​​or​​touched​​and​​thus​

​meet​​§​​59-12-102(138)(a)​​before​​they​​are​​installed.​​Subsections​​59-12-102(138)(b)​​and​​(d)​​do​​not​​apply​

​to the facts of this appeal.​

​39.​ ​Subsections​​59-12-102(138)(c)(i)-(vii)​​specifically​​list​​a​​dishwasher,​​a​​dryer,​​a​​freezer,​​a​

​microwave,​​a​​refrigerator,​​a​​stove,​​and​​a​​washer​​as​​“tangible​​personal​​property”​​regardless​​of​​how​​these​

​items​​are​​attached​​to​​real​​property.​​Subsection​​59-12-102(138)(c)(viii)​​additionally​​lists​​“an​​item​​similar​

​to​​Subsections​​(138)(c)(i)​​through​​(vii)​​as​​determined​​by​​the​​commission​​by​​rule​​made​​in​​accordance​​with​

​Title​ ​63G,​ ​Chapter​ ​3,​ ​Utah​ ​Administrative​ ​Rulemaking​ ​Act”​ ​as​ ​being​ ​included​ ​as​ ​“tangible​ ​personal​

​property.”​ ​Although​ ​a​ ​“stove”​ ​is​ ​listed​ ​in​ ​§ 59-12-102(138)(c)(vi),​ ​a​ ​kitchen​ ​hood​ ​is​ ​not.​ ​The​ ​Tax​

​Commission​​has​​not​​enacted​​an​​administrative​​rule​​determining​​that​​a​​commercial​​kitchen​​hood​​exhaust​

​system​​is​​an​​item​​similar​​to​​those​​listed​​in​​§ 59-12-102(138)(c)(i)-(vii).​​Thus,​​a​​commercial​​kitchen​​hood​

​exhaust​​system​​is​​not​​among​​the​​items​​enumerated​​in​​§ 59-12-102(138)(c)​​that​​remain​​“tangible​​personal​

​property.”​
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​40.​ ​Subsection​ ​59-12-102(138)(e)​ ​lists​ ​three​ ​items​ ​specifically​ ​excluded​ ​from​ ​“tangible​

​personal property.” Subsection 59-12-102(138)(e) states the following:​

​"Tangible​ ​personal​ ​property"​​does​​not​​include​​the​​following​​if​​attached​​to​​real​​property,​
​regardless​​of​​whether​​the​​attachment​​to​​real​​property​​is​​only​​through​​a​​line​​that​​supplies​
​water,​ ​electricity,​ ​gas,​ ​telephone,​ ​cable,​ ​or​ ​supplies​ ​a​​similar​​item​​as​​determined​​by​​the​
​commission​​by​​rule​​made​​in​​accordance​​with​​Title​​63G,​​Chapter​​3,​​Utah​​Administrative​
​Rulemaking Act:​
​(i)​ ​a hot water heater;​
​(ii)​ ​a water filtration system; or​
​(iii)​ ​a water softener system.​

​A​​commercial​​kitchen​​hood​​exhaust​​system​​is​​not​​one​​of​​the​​three​​above​​items.​​The​​commercial​​kitchen​

​hood​ ​exhaust​ ​systems​ ​does​ ​not​ ​meet​ ​§ 59-12-102(138)(e)(i)-(iii).​ ​Thus,​ ​§ 59-12-102(138)(e)​ ​does​ ​not​

​clearly​​exclude​​commercial​​kitchen​​hood​​exhaust​​systems​​from​​“tangible​​personal​​property”​​under​​Utah​

​Code Ann. § 59-12-102(138)(e).​

​41.​ ​Utah​ ​Administrative​ ​Code​ ​R865-19S-58​ ​provides​​further​​guidance​​on​​whether​​property​

​upon​ ​installation​ ​remains​ ​tangible​ ​personal​ ​property​ ​or​ ​becomes​ ​part​ ​of​ ​the​ ​real​ ​property​ ​to​​which​​the​

​property​ ​is​ ​attached.​ ​R865-19S-58(1)(a)​ ​discusses​ ​construction​ ​materials.​ ​R865-19S-58(1)(b)​ ​discusses​

​fixtures​ ​and​ ​other​ ​items.​ ​R865-19S-58(4)​ ​discusses​ ​installed​ ​tangible​ ​personal​ ​property​ ​that​ ​remains​

​tangible personal property even when it is attached to real property. R865-19S-58 is analyzed below.​

​42.​ ​Under​ ​R865-19S-58(1)(a),​ ​real​ ​property​ ​is​ ​created​ ​when​ ​construction​ ​materials​ ​are​

​converted​​into​​real​​property.​​Construction​​materials​​“include​​items​​.​​.​​.​​such​​as​​lumber,​​bricks,​​nails​​and​

​cement​ ​that​ ​are​ ​used​ ​to​ ​construct​ ​buildings,​ ​structures​ ​or​ ​improvements​ ​on​ ​the​ ​land​ ​and​ ​typically​​lose​

​their separate identity as personal property once incorporated into the real property.” R865‑19S-58(1)(a).​

​43.​ ​The​ ​components​​of​​the​​uninstalled​​commercial​​kitchen​​hood​​exhaust​​systems​​are​​unlike​

​lumber,​ ​bricks,​ ​nails​ ​and​ ​cement​ ​because​ ​they​ ​do​ ​not​ ​lose​ ​their​ ​separate​ ​identity​ ​to​ ​the​ ​extent​ ​lumber,​

​bricks, nails and cement do upon installation.​

​44.​ ​Under​ ​R865-19S-58(1)(b),​ ​certain​ ​fixtures​ ​or​ ​other​ ​items​ ​of​ ​tangible​ ​personal​ ​property​

​are treated like “construction materials,” as follows:​

​Fixtures​ ​or​ ​other​ ​items​ ​of​ ​tangible​ ​personal​ ​property​ ​such​ ​as​ ​furnaces,​ ​built-in​ ​air​
​conditioning​ ​systems,​ ​or​ ​other​ ​items​ ​that​ ​are​ ​appurtenant​ ​to​ ​or​ ​incorporated​ ​into​ ​real​
​property​ ​and​ ​that​ ​become​ ​an​​integral​​part​​of​​a​​real​​property​​improvement​​are​​treated​​as​
​construction materials for purposes of this rule.​

​45.​ ​The​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​are​ ​not​ ​“furnaces”​ ​or​ ​“built-in​ ​air​

​conditioning​ ​systems,”​ ​which​ ​are​ ​specifically​ ​listed​ ​in​ ​R865-19S-58(1)(b)​ ​as​ ​items​ ​that​ ​“become​ ​an​

​integral part of a real property improvement.”​
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​46.​ ​Whether​​commercial​​kitchen​​hood​​exhaust​​systems​​are​​“other​​items​​that​​are​​appurtenant​

​to​ ​or​ ​incorporated​ ​into​ ​real​ ​property​ ​and​ ​that​ ​become​ ​an​ ​integral​ ​part​ ​of​​a​​real​​property​​improvement”​

​(R865-19S-58(1)(b)) must be analyzed.​

​47.​ ​Black’s​ ​Law​ ​Dictionary​ ​defines​ ​“appurtenant”​ ​as​ ​“​​annexed​​to​​a​​more​​important​​thing.”​

​Black’s​ ​Law​ ​Dictionary​ ​118​ ​(9​​th​ ​ed.​ ​2009)​ ​(emphasis​ ​added).​ ​Black’s​ ​Law​ ​Dictionary​ ​defines​

​“annexation”​ ​as​ ​“1.​ ​The​ ​act​ ​of​ ​attaching;​ ​the​ ​state​ ​of​​being​​attached.​​2.​​Property.​​The​​point​​at​​which​​a​

​fixture becomes a part of the realty to which it is attached. . . .”​​Id​​. at 104.​

​Black’s​ ​Law​ ​Dictionary​ ​defines​ ​“incorporate”​ ​as​ ​“2.​ ​To​ ​combine​ ​with​ ​something​ ​else​

​<incorporate the exhibits into the agreement>. . . .”​​Id.​​at 834.​

​Webster’s​ ​dictionary​ ​defines​ ​“integral”​ ​as​ ​“1.​ ​of,​ ​pertaining​ ​to,​ ​or​ ​belonging​ ​as​ ​a​ ​part​ ​of​ ​the​

​whole;​ ​constituent​ ​or​ ​component:​​integral​​parts​​.”​​Webster’s​​New​​Universal​​Unabridged​​Dictionary​​990​

​(2003).​

​Based​​on​​the​​above​​definitions,​​the​​“fixtures​​or​​other​​items”​​described​​in​​R865-19S-58(1)(b)​​are​

​fixtures​​or​​other​​items​​that​​are​​attached​​to​​more​​important​​real​​property​​or​​are​​combined​​into​​real​​property​

​and that become a component part of the real property as a whole.​​7​

​48.​ ​The​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​are​ ​“appurtenant​ ​to”​ ​or​ ​attached​ ​to​ ​the​

​more​ ​important​​real​​property.​​TAXPAYER’S​​OWNER-1​​testified​​that​​the​​attachments​​are​​extensive​​and​

​that​ ​their​ ​attachments​ ​are​ ​greater​ ​than​ ​those​ ​of​ ​water​ ​softeners​ ​or​ ​water​ ​heaters.​ ​The​ ​Division​ ​did​ ​not​

​dispute TAXPAYER’S OWNER-1 testimony about the level of attachment.​

​49.​ ​The​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​​are​​“incorporated”​​or​​combined​​into​​the​

​real​​property.​​TAXPAYER’S​​OWNER-1​​testified​​that​​most​​commercial​​kitchen​​hood​​exhaust​​systems​​are​

​not​​moved​​from​​one​​place​​to​​another​​and​​there​​is​​no​​resale​​value​​for​​a​​used​​commercial​​kitchen​​hood.​​He​

​testified​ ​that​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​are​ ​often​ ​part​ ​of​ ​a​ ​building’s​ ​design.​

​TAXPAYER’S​ ​OWNER-1​ ​testified​ ​regarding​ ​how​ ​a​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​system​ ​and​ ​a​

​building’s​ ​HVAC​ ​system​ ​must​ ​be​ ​coordinated.​ ​The​ ​Division​​did​​not​​dispute​​TAXPAYER’S​​OWNER-1​

​testimony about the level of incorporation.​

​50.​ ​The​​commercial​​kitchen​​hood​​exhaust​​systems​​cleaned​​or​​washed​​by​​the​​Taxpayer​​were​

​“an​ ​integral​ ​part​ ​of​ ​a​ ​real​​property​​improvement,”​​meaning​​that​​the​​exhaust​​systems​​were​​a​​component​

​part​ ​of​ ​the​ ​real​ ​property​ ​as​ ​a​ ​whole.​ ​The​ ​extensive​ ​attachment,​ ​the​ ​little​ ​likelihood​ ​of​​being​​moved​​or​

​resold,​ ​the​ ​lack​ ​of​ ​a​ ​resale​ ​value,​ ​and​ ​the​ ​coordination​ ​with​ ​a​ ​building’s​ ​HVAC​ ​system​ ​are​ ​facts​ ​that​

​support​​a​​finding​​that​​the​​commercial​​kitchen​​hood​​exhaust​​systems​​cleaned​​or​​washed​​by​​the​​Taxpayer​

​were​​an​​integral​​or​​component​​part​​of​​the​​real​​property​​as​​a​​whole.​​Thus,​​those​​commercial​​kitchen​​hood​

​7​ ​This​​same​​analysis​​was​​discussed​​and​​applied​​by​​the​​Tax​​Commission​​in​​PLR​​17-002​​(Oct.​​31,​​2018),​​a​​redacted​
​copy of which is currently available at​​https://files.tax.utah.gov/tax/commission/ruling/17-002.pdf​​.​
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​exhaust​​systems​​were​​“an​​integral​​part​​of​​a​​real​​property​​improvement”​​and​​were​​“fixtures​​or​​other​​items”​

​described​ ​in​ ​R865-19S-58(1)(b).​ ​This​ ​analysis​ ​supports​ ​a​ ​finding​ ​that​ ​the​ ​commercial​ ​kitchen​ ​hood​

​exhaust systems cleaned or washed by the Taxpayer were real property.​

​51.​ ​Under​​R865-19S-58(4),​​the​​following​​items​​are​​“[e]xamples​​of​​items​​that​​remain​​tangible​

​personal property even when attached to real property”:​

​(a)​ ​moveable​ ​items​ ​that​ ​are​ ​attached​ ​to​ ​real​ ​property​ ​merely​ ​for​ ​stability​ ​or​ ​for​ ​an​
​obvious temporary purpose;​

​(b)​ ​manufacturing​​equipment​​and​​machinery​​and​​essential​​accessories​​appurtenant​​to​​the​
​manufacturing equipment and machinery;​

​(c)​ ​items​​installed​​for​​the​​benefit​​of​​the​​trade​​or​​business​​conducted​​on​​the​​property​​that​
​are​​affixed​​in​​a​​manner​​that​​facilitates​​removal​​without​​substantial​​damage​​to​​the​​real​
​property or to the item itself and​

​(d)​ ​telephone​ ​or​ ​communications​ ​equipment​ ​and​ ​associated​ ​wire​ ​and​ ​lines​ ​if​ ​the​
​equipment, wire, and lines:​
​(i)​ ​are provided as part of a single transaction;​
​(ii)​ ​that are part of real property are an incidental portion of the transaction;​
​(iii)​​are​ ​primarily​ ​used​​for​​the​​operation​​of​​a​​telephone​​system​​or​​a​​communications​

​system;​
​(iv)​​are​ ​installed​ ​for​ ​the​ ​benefit​ ​of​ ​the​ ​trade​ ​or​​business​​conducted​​on​​the​​property;​

​and​
​(v)​ ​are​ ​attached​ ​to​ ​real​ ​property​ ​in​ ​a​ ​manner​ ​such​ ​that​ ​their​​removal​​from​​the​​real​

​property​​does​​not​​cause​​substantial​​damage​​to​​the​​equipment,​​wire,​​or​​lines​​or​​to​
​the real property to which they are attached.​

​52.​ ​The​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​cleaned​ ​or​ ​washed​ ​by​​the​​Taxpayer​​did​

​not​​meet​​R865-19S-58(4).​​They​​were​​not​​“attached​​to​​real​​property​​merely​​for​​stability​​or​​for​​an​​obvious​

​temporary​ ​purpose”​ ​(R865-19S-58(4)(a)).​​They​​were​​not​​“manufacturing​​equipment​​and​​machinery​​[or]​

​essential​ ​accessories​ ​appurtenant​ ​to​​the​​manufacturing​​equipment​​and​​machinery”​​(R865-19S-58(4)(b)).​

​At​​the​​time​​they​​were​​installed,​​they​​were​​“installed​​for​​the​​benefit​​of​​the​​trade​​or​​business​​conducted​​on​

​the​​property”​​but​​they​​were​​not​​“affixed​​in​​a​​manner​​that​​facilitates​​removal​​without​​substantial​​damage​

​to​ ​the​ ​real​ ​property​ ​or​ ​to​ ​the​ ​item​ ​itself”​ ​(R865-19S-58(4)(c)).​ ​They​ ​were​ ​not​ ​“telephone​ ​or​

​communications​ ​equipment​ ​[or]​ ​associated​ ​wire​ ​[or]​ ​lines”​ ​(R865-19S-58(4)(d)).​ ​This​ ​analysis​ ​of​

​R865-19S-58(4)​​does​​not​​challenge​​a​​finding​​that​​the​​commercial​​kitchen​​hood​​exhaust​​systems​​cleaned​

​or washed by the Taxpayer were real property.​

​53.​ ​The​ ​Utah​ ​Supreme​ ​Court​ ​has​ ​issued​ ​decisions​ ​on​ ​whether​ ​various​ ​items​ ​of​ ​tangible​

​personal​​property​​became​​real​​property​​upon​​installation.​​These​​decisions​​include,​​but​​are​​not​​limited​​to,​

​the​ ​following:​ ​Nickerson​ ​Pump​ ​&​ ​Machinery​ ​Co.,​ ​Inc.,​ ​v.​ ​State​ ​Tax​ ​Commission​​,​ ​361​ ​P.2d​ ​520​ ​(Utah​

​1961);​ ​B.J.​ ​Titan​ ​Services,​ ​v.​ ​State​ ​Tax​ ​Commission​​,​​842​​P.2d​​822​​(Utah​​1992);​​and​​Chicago​​Bridge​​&​

​Iron​​Company​​v.​​State​​Tax​​Commission​​,​​839​​P.2d​​303,​​307​​(Utah​​1992).​​The​​items​​analyzed​​in​​those​​court​
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​decisions​​are​​different​​from​​the​​commercial​​kitchen​​hood​​exhaust​​systems​​for​​this​​order.​​However,​​these​

​Utah court decisions still provide general guidance.​

​54.​ ​In​ ​Nickerson​ ​Pump​​,​ ​the​ ​Utah​ ​Supreme​ ​Court​ ​explained​ ​that​ ​whether​ ​an​ ​item​ ​is​ ​real​

​property​​or​​tangible​​personal​​property​​depends​​on​​“the​​facts​​peculiar​​to​​each​​case,”​​with​​the​​Court​​stating​

​the following:​

​Whether​​and​​when​​personalty​​becomes​​realty​​is​​a​​very​​difficult​​question​​to​​determine​​and​
​the facts peculiar to each case​​must usually determine​​that question.​

​Nickerson Pump,​​361 P.2d at 522 (emphasis added).​

​In​ ​B.J.​ ​Titan​​,​ ​the​ ​Court​ ​considered​ ​the​ ​overall​ ​transaction​ ​and​​not​​a​​set​​of​​numbered​​factors​​or​

​facts​​when​​the​​Court​​determined​​that​​the​​cement​​was​​tangible​​personal​​property​​and​​not​​real​​property.​​B.J.​

​Titan​​, 842 P.2d at 829.​

​In​​Chicago​​Bridge​​,​​the​​Court​​again​​explained​​the​​factual​​nature​​of​​its​​determinations​​in​​this​​area​

​of law, stating the following:​

​Whether​ ​the​ ​subject​ ​matter​ ​of​ ​a​ ​sales​ ​transaction​ ​is​ ​deemed​ ​real​ ​property​ ​or​ ​tangible​
​personal​ ​property​ ​will​ ​depend​ ​on​ ​the​ ​facts​ ​of​ ​each​ ​case​​.​ ​The​ ​weighing​ ​of​ ​the​ ​various​
​relevant​ ​factors​​leading​​to​​the​​ultimate​​decision​​of​​whether​​a​​taxpayer​​is​​a​​real​​property​
​contractor is a ruling that is based in part on law and in part on fact.​

​Chicago Bridge,​​839 P.2d at 307 (emphasis added).​​The Court similarly stated:​

​Whether​ ​a​ ​taxpayer​ ​is​ ​a​ ​real​ ​property​ ​contractor​ ​for​ ​sales​ ​tax​ ​purposes​ ​usually​ ​is​ ​fact​
​sensitive​​.​ ​The​ ​issue​ ​in​ ​this​ ​case​ ​turned​ ​on​ ​facts​ ​that​ ​reasonably​ ​support​ ​either​ ​party's​
​position.​

​Id.​​at 309 (emphasis added).​

​55.​ ​The​ ​analyses​ ​of​ ​R865-19S-58(1)(b)​ ​and​ ​R865-19S-58(4),​ ​provided​ ​previously​ ​in​ ​this​

​order,​​applied​​multiple​​factors​​to​​the​​commercial​​kitchen​​hood​​exhaust​​systems​​cleaned​​or​​washed​​by​​the​

​Taxpayer to reach the determination that those exhaust systems become real property upon installation.​​8​

​8​ ​Prior​​Commission​​decisions​​have​​articulated​​a​​nine​​factor​​test​​based​​on​​these​​prior​​court​​cases​​to​​analyze​​whether​
​property​​remains​​tangible​​personal​​property​​or​​is​​converted​​to​​real​​property.​​See​​e.g.​​Appeal​​Nos.​​11-1774,​​13-488,​
​and 15-1795. Those nine factors are as follows:​

​(1)​ ​whether​ ​the​ ​property​ ​is​ ​removable​ ​without​ ​harm​ ​to​ ​the​ ​structure​ ​on​ ​which​ ​it​ ​is​ ​placed;​​(2)​
​whether​​the​​property​​is​​manufactured​​with​​the​​idea​​that​​it​​could​​be​​used​​elsewhere;​​(3)​​whether​​the​
​parties​ ​to​ ​the​ ​transaction​ ​contemplated​ ​that​ ​the​ ​property​ ​would​ ​be​ ​removed​ ​for​ ​repairs​ ​or​
​replacement;​ ​(4)​ ​whether​ ​the​ ​primary​ ​purpose​ ​of​ ​the​ ​transaction​ ​was​ ​for​ ​the​ ​property​ ​or​ ​the​
​installation​ ​of​ ​the​ ​property;​ ​(5)​ ​whether​ ​the​ ​installation​ ​was​ ​for​ ​convenience;​ ​(6)​ ​whether​ ​the​
​transaction​ ​indicated​ ​that​ ​the​ ​property​ ​was​ ​to​ ​be​ ​treated​ ​as​ ​real​ ​property​ ​after​ ​installation;​ ​(7)​
​whether​ ​the​ ​purchaser​ ​intended​ ​to​ ​purchase​ ​real​ ​property;​ ​(8)​ ​whether​ ​the​ ​property​ ​becomes​
​inseparably​ ​meshed​​into​​a​​greater​​facility​​which​​is​​the​​object​​of​​the​​transaction;​​and​​(9)​​whether​
​the property becomes attached to real property.”​
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​56.​ ​The​​Division​​relied​​on​​the​​Initial​​Hearing​​Order​​for​​Appeal​​No​​12-769​​in​​its​​finding​​that​

​the commercial kitchen hood exhaust systems were tangible personal property upon installation.​

​57.​ ​Initial​​Hearing​​Order​​for​​Appeal​​No​​12-769​​relied​​on​​the​​statutory​​language​​that​​matches​

​the​ ​statutory​ ​language​ ​currently​ ​found​ ​in​ ​§​ ​59-12-102(136)(c),​ ​and​ ​that​ ​order​ ​found​ ​that​ ​commercial​

​kitchen​​hood​​exhaust​​systems​​remained​​tangible​​personal​​property​​upon​​installation.​​The​​order​​also​​found​

​that​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​were​ ​not​ ​among​ ​the​ ​items​ ​listed​ ​in​

​§ 59-12-102(136)(c)(i)-(vii).​​9​ ​The​ ​order​ ​acknowledged​ ​that​ ​the​ ​Commission​ ​had​ ​not​ ​made​ ​an​

​administrative​ ​rule​ ​for​ ​purposes​ ​of​ ​§ 59-12-102(136)(c)(viii).​​10​ ​However,​ ​the​ ​order​ ​then​ ​found​ ​that​ ​the​

​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​met​ ​the​ ​statutory​ ​language​ ​currently​ ​found​ ​in​

​§ 59-12-102(136)(c)(viii)​​stating​​that​​because​​“the​​list​​[of​​§​​59-12-102(136)(c)]​​is​​a​​not​​an​​exhaustive​​list,​

​the​​Commission​​may​​find​​that​​an​​item​​similar​​to​​the​​ones​​specifically​​listed​​is​​‘tangible​​personal​​property’​

​regardless of whether it is attached to real property.”​​11​

​58.​ ​After​ ​reviewing​ ​the​ ​statutory​ ​language​ ​of​ ​§ 59-12-102(136)(c)(viii),​ ​the​ ​Commission​

​finds​ ​that​ ​a​ ​determination​ ​that​​commercial​​kitchen​​hood​​exhaust​​systems​​are​​tangible​​personal​​property​

​cannot be based on § 59-12-102(136)(c)(viii). Subsection § 59-12-102(136)(c) states the following:​

​"Tangible​ ​personal​ ​property"​ ​includes​ ​the​ ​following​ ​regardless​ ​of​ ​whether​ ​the​ ​item​ ​is​
​attached to real property:​
​(i)​ ​a dishwasher;​
​(ii)​ ​a dryer;​
​(iii)​​a freezer;​
​(iv)​​a microwave;​
​(v)​ ​a refrigerator;​
​(vi)​​a stove;​
​(vii) a washer; or​
​(viii)​ ​an​ ​item​ ​similar​ ​to​ ​Subsections​ ​(136)(c)(i)​ ​through​ ​(vii)​ ​as​ ​determined​ ​by​ ​the​

​commission​ ​by​ ​rule​ ​made​ ​in​ ​accordance​ ​with​ ​Title​ ​63G,​ ​Chapter​ ​3,​ ​Utah​
​Administrative Rulemaking Act.​

​While​​the​​list​​of​​§ 59-12-102(136)(c)​​is​​not​​exhaustive,​​the​​Utah​​Legislature​​imposed​​a​​requirement​​that​

​to​​expand​​the​​list​​the​​Commission​​must​​make​​a​​determination​​“by​​[a]​​rule​​made​​in​​accordance​​with​​Title​

​63G,​ ​Chapter​ ​3,​ ​Utah​ ​Administrative​ ​Rulemaking​ ​Act.”​ ​The​ ​Commission​ ​did​ ​not​ ​make​ ​such​ ​an​

​administrative​ ​rule;​ ​thus,​ ​the​ ​list​ ​of​ ​§ 59-12-102(136)(c)​ ​has​ ​not​ ​been​ ​expanded​ ​as​ ​of​ ​the​ ​date​ ​of​ ​this​

​11​ ​Id.​
​10​ ​Id.​​(“The Commission has not adopted a rule to provide​​that other items will receive similar treatment.”).​

​9​ ​Initial​ ​Hearing​ ​Order​ ​for​ ​Appeal​ ​No​ ​12-769,​ ​page​ ​14​ ​(“A​ ​hood​ ​exhaust​​system​​.​​.​​.​​is​​not​​specifically​​listed​​in​
​Section 59-12-102(111)(c).”).​

​Appeal​​No.​​15-1795​​,​ ​pg​​14.​​“The[se]​​cases​​[]​​specifically​​dealt​​with​​whether​​items​​were​​tangible​​personal​​property​
​or​​real​​property​​under​​sales​​tax​​law​​[and]​​clearly​​support​​the​​nine​​factor​​test​​that​​considers​​both​​intent​​factors​​and​
​the​ ​physical​ ​characteristics​ ​of​ ​the​ ​item​ ​and​ ​how​ ​it​ ​is​ ​attached.”​ ​Id.​ ​at​ ​pg.​ ​16.​ ​For​ ​this​ ​Appeal​ ​No.​ ​24-2193,​​the​
​Commission​ ​has​ ​also​ ​analyzed​ ​these​ ​factors​ ​and​ ​determines​ ​that​ ​they​ ​too​ ​support​ ​a​ ​finding​ ​that​ ​the​​commercial​
​kitchen hood exhaust systems cleaned or washed by the Taxpayer were real property.​
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​order.​​12​ ​This​ ​analysis​ ​of​ ​the​ ​Initial​ ​Hearing​ ​Order​ ​for​ ​Appeal​ ​No.​ ​12-769​ ​does​ ​not​ ​change​​this​​order’s​

​finding​​that​​the​​commercial​​kitchen​​hood​​exhaust​​systems​​cleaned​​or​​washed​​by​​the​​Taxpayer​​were​​real​

​property.​

​59.​ ​This​ ​order​ ​finds​ ​that​ ​the​ ​built-in​ ​commercial​ ​kitchen​ ​hood​ ​exhaust​ ​systems​ ​that​ ​the​

​Taxpayer​​cleaned​​or​​washed​​were​​part​​of​​the​​real​​property​​in​​which​​they​​were​​installed​​and​​that​​the​​sales​

​of the cleaning or washing of those systems were not subject to sales and use tax.​

​60.​ ​This​​order​​also​​finds​​that​​the​​sales​​of​​assisted​​cleaning​​or​​washing​​of​​the​​moveable​​hood​

​system were subject to sales and use tax, in accordance with § 59-12-103(1)(h).​

​APPLICABLE LAW​

​For​ ​burden​ ​of​ ​proof,​ ​Utah​ ​Code​ ​Ann.​​§​​59-1-1417(1)​​(2021-present)​​provides​​the​​following,​​in​

​part:​

​In​​a​​proceeding​​before​​the​​commission,​​the​​burden​​of​​proof​​is​​on​​the​​petitioner​​except​​for​
​determining the following, in which the burden of proof is on the commission:​
​(a)​ ​whether the petitioner committed fraud with intent to evade a tax, fee, or charge;​
​(b)​ ​whether​ ​the​ ​petitioner​ ​is​ ​obligated​ ​as​ ​the​ ​transferee​ ​of​ ​property​ ​of​ ​the​ ​person​ ​that​

​originally​ ​owes​ ​a​​liability​​or​​a​​preceding​​transferee,​​but​​not​​to​​show​​that​​the​​person​
​that originally owes a liability is obligated for the liability; and​

​(c)​ ​whether​ ​the​ ​petitioner​ ​is​ ​liable​ ​for​ ​an​ ​increase​ ​in​ ​a​ ​deficiency​ ​if​ ​the​ ​increase​ ​is​
​asserted​ ​initially​ ​after​ ​a​ ​notice​ ​of​ ​deficiency​ ​is​ ​mailed​ ​in​ ​accordance​ ​with​ ​Section​
​59-1-1405​​and​​a​​petition​​under​​Part​​5,​​Petitions​​for​​Redetermination​​of​​Deficiencies,​
​is​​filed,​​unless​​the​​increase​​in​​the​​deficiency​​is​​the​​result​​of​​a​​change​​or​​correction​​of​
​federal taxable income:​
​(i)​ ​required to be reported; and​
​(ii)​ ​of​ ​which​ ​the​ ​commission​ ​has​ ​no​ ​notice​ ​at​ ​the​ ​time​ ​the​ ​commission​ ​mails​ ​the​

​notice of deficiency.​

​The three exceptions of § 59-1-1417(1)(a)-(c) do not apply to this appeal.​

​Utah Code Ann. § 59-1-1410 (2021-present) provides the following for time limits for audits:​

​(1)​ ​(a)​ ​Except​ ​as​ ​provided​ ​in​ ​Subsections​ ​(3)​ ​through​ ​(7)​ ​and​ ​Sections​ ​59-5-114,​
​59-7-519,​ ​59-10-536,​ ​and​ ​59-11-113,​ ​the​ ​commission​ ​shall​ ​assess​​a​​tax,​​fee,​​or​
​charge within three years after the day on which a person files a return.​

​(b)​ ​Except​ ​as​ ​provided​ ​in​ ​Subsections​ ​(3)​ ​through​ ​(7),​ ​if​ ​the​ ​commission​​does​​not​
​assess​ ​a​ ​tax,​ ​fee,​ ​or​ ​charge​ ​within​ ​the​​three-year​​period​​provided​​in​​Subsection​
​(1)(a),​​the​​commission​​may​​not​​commence​​a​​proceeding​​to​​collect​​the​​tax,​​fee,​​or​
​charge.​

​. . . .​
​(3)​ ​The​​commission​​may​​assess​​a​​tax,​​fee,​​or​​charge​​or​​commence​​a​​proceeding​​for​​the​

​collection of a tax, fee, or charge at any time if:​
​(a)​ ​a person:​

​(i)​ ​files a:​
​(A)​​false return with intent to evade; or​

​12​ ​This​​same​​statutory​​construction​​was​​recently​​followed​​by​​the​​Utah​​Supreme​​Court​​in​ ​Larry​​H.​​Miller​​Theaters,​
​Inc.​​v.​​Utah​​State​​Tax​​Comm’n​​,​ ​2024​​UT​​8.​​Such​​a​​statutory​​construction​​diminishes​​the​​reliability​​and​​precedential​
​effect of​​Appeal No. 12-769​​.​
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​(B)​​fraudulent return with intent to evade; or​
​(ii)​ ​fails to file a return; or​

​(b)​ ​the​ ​commission​ ​estimates​ ​the​ ​amount​ ​of​ ​tax,​ ​fee,​ ​or​ ​charge​ ​due​ ​in​ ​accordance​
​with Subsection 59-1-1406(2).​

​. . . .​

​Utah​​Code​​Ann.​​§​​59-12-103(1)​​(2021-present)​​provides​​for​​the​​imposition​​of​​Utah​​sales​​and​​use​

​taxes as follows in part:​

​A​​tax​​is​​imposed​​on​​the​​purchaser​​as​​provided​​in​​this​​part​​on​​the​​purchase​​price​​or​​sales​
​price for amounts paid or charged for the following transactions:​
​. . . .​
​(h)​​except​​as​​provided​​in​​Subsection​​59-12-104(7),​​amounts​​paid​​or​​charged​​for​​assisted​

​cleaning or washing of tangible personal property;​
​. . . .​

​Utah​ ​Code​ ​Ann.​ ​§​ ​59-12-104(7)​​(2021​​to​​present)​​provides​​the​​following​​exemption​​from​​sales​

​and use tax:​

​Exemptions from the taxes imposed by this chapter are as follows:​
​. . . .​
​(7)​ ​(a)​ ​except​ ​as​ ​provided​ ​in​ ​Subsection​​(85)​​and​​subject​​to​​Subsection​​(7)(b),​​sales​​of​

​cleaning​ ​or​ ​washing​ ​of​ ​tangible​​personal​​property​​if​​the​​cleaning​​or​​washing​​of​
​the​ ​tangible​ ​personal​ ​property​ ​is​ ​not​ ​assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​tangible​
​personal property;​

​(b)​ ​if​​a​​seller​​that​​sells​​at​​the​​same​​business​​location​​assisted​​cleaning​​or​​washing​​of​
​tangible​​personal​​property​​and​​cleaning​​or​​washing​​of​​tangible​​personal​​property​
​that​ ​is​ ​not​ ​assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​tangible​ ​personal​ ​property,​ ​the​
​exemption​​described​​in​​Subsection​​(7)(a)​​applies​​if​​the​​seller​​separately​​accounts​
​for​​the​​sales​​of​​the​​assisted​​cleaning​​or​​washing​​of​​the​​tangible​​personal​​property;​
​and​

​(c)​ ​for​ ​purposes​ ​of​ ​Subsection​ ​(7)(b)​ ​and​ ​in​​accordance​​with​​Title​​63G,​​Chapter​​3,​
​Utah Administrative Rulemaking Act, the commission may make rules:​
​(i)​ ​governing​ ​the​ ​circumstances​ ​under​ ​which​ ​sales​ ​are​ ​at​ ​the​ ​same​ ​business​

​location; and​
​(ii)​ ​establishing​ ​the​ ​procedures​ ​and​ ​requirements​ ​for​ ​a​ ​seller​ ​to​ ​separately​

​account​ ​for​ ​sales​ ​of​ ​assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​tangible​ ​personal​
​property;​

​. . . .​

​Utah Code Ann. § 59-12-102 (2023) defines multiple terms as follows in part:​​13​

​As used in this chapter:​
​. . . .​
​(16)​ ​"Assisted​ ​cleaning​ ​or​ ​washing​ ​of​ ​tangible​ ​personal​ ​property"​ ​means​ ​cleaning​ ​or​

​washing​ ​of​ ​tangible​ ​personal​ ​property​ ​if​ ​the​ ​cleaning​ ​or​​washing​​labor​​is​​primarily​
​performed by an individual:​

​13​ ​Utah​​Code​​Ann.​​§​​59-12-102​​(2021-2022)​​defines​​"tangible​​personal​​property"​​in​​§​​59-12-102(130).​​Otherwise,​
​the quoted language for § 59-12-102 (2023) is the same as the language of § 59-12-102 (2021-2022).​
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​(a)​ ​who​ ​is​ ​not​ ​the​ ​purchaser​ ​of​ ​the​ ​cleaning​ ​or​ ​washing​ ​of​ ​the​ ​tangible​ ​personal​
​property; and​

​(b)​ ​at​ ​the​ ​direction​ ​of​ ​the​​seller​​of​​the​​cleaning​​or​​washing​​of​​the​​tangible​​personal​
​property.​

​. . . .​
​(136)​ ​(a)​ ​Except​ ​as​​provided​​in​​Subsection​​(136)(d)​​or​​(e),​​"tangible​​personal​​property"​

​means personal property that:​
​(i)​ ​may be:​

​(A)​​seen;​
​(B)​​weighed;​
​(C)​​measured;​
​(D)​​felt; or​
​(E)​ ​touched; or​

​(ii)​ ​is in any manner perceptible to the senses.​
​(b)​ ​"Tangible personal property" includes:​

​(i)​ ​electricity;​
​(ii)​ ​water;​
​(iii)​​gas;​
​(iv)​​steam; or​
​(v)​ ​prewritten​ ​computer​ ​software,​ ​regardless​ ​of​ ​the​ ​manner​ ​in​ ​which​ ​the​

​prewritten computer software is transferred.​
​(c)​ ​"Tangible​ ​personal​ ​property"​ ​includes​ ​the​ ​following​ ​regardless​ ​of​ ​whether​ ​the​

​item is attached to real property:​
​(i)​ ​a dishwasher;​
​(ii)​ ​a dryer;​
​(iii)​​a freezer;​
​(iv)​​a microwave;​
​(v)​ ​a refrigerator;​
​(vi)​​a stove;​
​(vii) a washer; or​
​(viii)​​an​​item​​similar​​to​​Subsections​​(136)(c)(i)​​through​​(vii)​​as​​determined​​by​​the​

​commission​ ​by​ ​rule​ ​made​ ​in​ ​accordance​ ​with​ ​Title​ ​63G,​ ​Chapter​ ​3,​ ​Utah​
​Administrative Rulemaking Act.​

​(d)​ ​"Tangible​ ​personal​ ​property"​ ​does​ ​not​ ​include​ ​a​ ​product​ ​that​ ​is​ ​transferred​
​electronically.​

​(e)​ ​"Tangible​ ​personal​ ​property"​ ​does​ ​not​ ​include​ ​the​ ​following​ ​if​ ​attached​ ​to​ ​real​
​property,​​regardless​​of​​whether​​the​​attachment​​to​​real​​property​​is​​only​​through​​a​
​line​ ​that​ ​supplies​ ​water,​ ​electricity,​ ​gas,​ ​telephone,​ ​cable,​ ​or​ ​supplies​ ​a​ ​similar​
​item​ ​as​ ​determined​ ​by​ ​the​ ​commission​ ​by​ ​rule​ ​made​ ​in​ ​accordance​ ​with​ ​Title​
​63G, Chapter 3, Utah Administrative Rulemaking Act:​
​(i)​ ​a hot water heater;​
​(ii)​ ​a water filtration system; or​
​(iii)​​a water softener system.​

​. . . .​

​Utah​​Code​​Ann.​​§​​59-12-107(2)(a)​​(2021-2023)​​requires​​sellers​​to​​pay​​or​​collect​​and​​remit​​sales​

​tax, as follows:​

​14​
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​Except​​as​​provided​​in​​Subsection​​(2)(f),​​Section​​59-12-107.1,​​or​​Section​​59-12-123,​​and​
​subject​ ​to​ ​Subsection​ ​(2)(g),​ ​each​​seller​​shall​​pay​​or​​collect​​and​​remit​​the​​sales​​and​​use​
​taxes imposed by this chapter if within this state the seller:​
​(i)​ ​has or utilizes:​

​(A)​​an office;​
​(B)​​a distribution house;​
​(C)​​a sales house;​
​(D)​​a warehouse;​
​(E)​ ​a service enterprise; or​
​(F)​ ​a place of business similar to Subsections (2)(a)(i)(A) through (E);​

​(ii)​ ​maintains a stock of goods;​
​(iii)​​regularly​ ​solicits​ ​orders,​ ​regardless​ ​of​ ​whether​​or​​not​​the​​orders​​are​​accepted​​in​​the​

​state, unless the seller's only activity in the state is:​
​(A)​​advertising; or​
​(B)​​solicitation by:​
​(I)​ ​direct mail;​
​(II)​​electronic mail;​
​(III) the Internet;​
​(IV) telecommunications service; or​
​(V)​​a means similar to Subsection (2)(a)(iii)(A) or (B);​

​(iv)​​regularly engages in the delivery of property in the state other than by:​
​(A)​​common carrier; or​
​(B)​​United States mail; or​

​(v)​ ​regularly​​engages​​in​​an​​activity​​directly​​related​​to​​the​​leasing​​or​​servicing​​of​​property​
​located within the state.​

​Utah​ ​Code​ ​Ann.​ ​§​ ​59-1-401(2)​ ​and​ ​(3)​ ​(2023)​ ​impose​ ​a​ ​late​ ​filing​ ​penalty​ ​and​​a​​late​​payment​

​penalty, as follows, in part:​

​(2) (a)​ ​The due date for filing a return is:​
​(i)​ ​if​​the​​person​​filing​​the​​return​​is​​not​​allowed​​by​​law​​an​​extension​​of​​time​​for​

​filing the return, the day on which the return is due as provided by law; or​
​(ii)​ ​if​​the​​person​​filing​​the​​return​​is​​allowed​​by​​law​​an​​extension​​of​​time​​for​​filing​

​the return, the earlier of:​
​(A)​​the date the person files the return; or​
​(B)​​the last day of that extension of time as allowed by law.​

​(b)​ ​A​ ​penalty​ ​in​ ​the​ ​amount​ ​described​ ​in​ ​Subsection​ ​(2)(c)​ ​is​ ​imposed​ ​if​ ​a​ ​person​
​files a return after the due date described in Subsection (2)(a).​

​(c)​ ​For​ ​purposes​ ​of​​Subsection​​(2)(b),​​the​​penalty​​is​​an​​amount​​equal​​to​​the​​greater​
​of:​
​(i)​ ​$20; or​
​(ii)​​(A)​ ​2%​​of​​the​​unpaid​​tax,​​fee,​​or​​charge​​due​​on​​the​​return​​if​​the​​return​​is​​filed​

​no later than five days after the due date described in Subsection (2)(a);​
​(B)​​5%​​of​​the​​unpaid​​tax,​​fee,​​or​​charge​​due​​on​​the​​return​​if​​the​​return​​is​​filed​

​more​​than​​five​​days​​after​​the​​due​​date​​but​​no​​later​​than​​15​​days​​after​​the​
​due date described in Subsection (2)(a); or​

​(C)​​10%​ ​of​ ​the​ ​unpaid​ ​tax,​ ​fee,​ ​or​ ​charge​ ​due​ ​on​ ​the​​return​​if​​the​​return​​is​
​filed more than 15 days after the due date described in Subsection (2)(a).​

​(d)​ ​This Subsection (2) does not apply to:​
​(i)​ ​an amended return; or​
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​(ii)​ ​a return with no tax due.​
​(3)​ ​(a)​ ​Except​​as​​provided​​in​​Subsection​​(15),​​a​​person​​is​​subject​​to​​a​​penalty​​for​​failure​

​to pay a tax, fee, or charge if: . . .​
​(iii)(A)​ ​the person is subject to a penalty under Subsection (2)(b); and​

​(B)​​the​ ​commission​ ​estimates​ ​an​ ​amount​ ​of​ ​tax​ ​due​ ​for​ ​that​ ​person​ ​in​
​accordance with Subsection 59-1-1406(2);​

​. . . .​
​(b)​ ​For​ ​purposes​ ​of​​Subsection​​(3)(a),​​the​​penalty​​is​​an​​amount​​equal​​to​​the​​greater​

​of:​
​(i)​ ​$20; or​
​(ii)​​(A)​ ​2%​​of​​the​​unpaid​​tax,​​fee,​​or​​charge​​due​​on​​the​​return​​if​​the​​activated​​tax,​

​fee,​ ​or​ ​charge​ ​due​ ​on​ ​the​​return​​is​​paid​​no​​later​​than​​five​​days​​after​​the​
​due date for filing a return described in Subsection (2)(a);​

​(B)​​5%​​of​​the​​unpaid​​tax,​​fee,​​or​​charge​​due​​on​​the​​return​​if​​the​​activated​​tax,​
​fee,​​or​​charge​​due​​on​​the​​return​​is​​paid​​more​​than​​five​​days​​after​​the​​due​
​date​​for​​filing​​a​​return​​described​​in​​Subsection​​(2)(a)​​but​​no​​later​​than​​15​
​days after that due date; or​

​(C)​​10%​ ​of​ ​the​ ​unpaid​ ​tax,​ ​fee,​ ​or​ ​charge​​due​​on​​the​​return​​if​​the​​activated​
​tax,​ ​fee,​ ​or​​charge​​due​​on​​the​​return​​is​​paid​​more​​than​​15​​days​​after​​the​
​due date for filing a return described in Subsection (2)(a).​

​Utah Code Ann. § 59-1-402(6) (2021-2023) imposes interest as follows:​

​Interest​​on​​any​​underpayment,​​deficiency,​​or​​delinquency​​of​​a​​tax,​​fee,​​or​​charge​​shall​​be​
​computed​ ​from​ ​the​ ​time​ ​the​ ​original​ ​return​ ​is​ ​due,​ ​excluding​ ​any​ ​filing​ ​or​ ​payment​
​extensions, to the date the payment is received.​

​Utah​​Administrative​​Code​​Rule​​R865-19S-58​​provides​​sales​​and​​use​​tax​​guidance​​to​​real​​property​

​contractors and repairmen, as follows in pertinent part:​

​(1)​ ​Sales​ ​of​ ​construction​ ​materials​​and​​other​​items​​of​​tangible​​personal​​property​​to​​real​
​property​​contractors​​and​​repairmen​​of​​real​​property​​are​​generally​​subject​​to​​tax​​if​​the​
​contractor or repairman converts the materials or items to real property.​
​(a)​ ​"Construction​ ​materials"​ ​include​ ​items​ ​of​ ​tangible​ ​personal​ ​property​ ​such​ ​as​

​lumber,​​bricks,​​nails​​and​​cement​​that​​are​​used​​to​​construct​​buildings,​​structures​​or​
​improvements​ ​on​ ​the​ ​land​ ​and​ ​typically​ ​lose​ ​their​ ​separate​ ​identity​​as​​personal​
​property once incorporated into the real property.​

​(b)​ ​Fixtures​​or​​other​​items​​of​​tangible​​personal​​property​​such​​as​​furnaces,​​built-in​​air​
​conditioning​​systems,​​or​​other​​items​​that​​are​​appurtenant​​to​​or​​incorporated​​into​
​real​​property​​and​​that​​become​​an​​integral​​part​​of​​a​​real​​property​​improvement​​are​
​treated as construction materials for purposes of this rule.​

​(2)​ ​The​​sale​​of​​real​​property​​is​​not​​subject​​to​​sales​​tax,​​nor​​is​​the​​labor​​performed​​on​​real​
​property.​​For​​example,​​the​​sale​​of​​a​​completed​​home​​or​​building​​is​​not​​subject​​to​​the​
​tax,​​but​​sales​​of​​materials​​and​​supplies​​to​​contractors​​for​​use​​in​​building​​the​​home​​or​
​building are taxable transactions as sales to final consumers.​
​(a)​ ​The​​contractor​​or​​repairman​​who​​converts​​the​​personal​​property​​to​​real​​property​

​is​ ​the​ ​consumer​ ​of​ ​tangible​ ​personal​ ​property​​regardless​​of​​the​​type​​of​​contract​
​entered into--whether it is a lump sum, time and material, or a cost-plus contract.​

​(b)​ ​Except​ ​as​ ​otherwise​ ​provided​ ​in​ ​Subsection​ ​(2)(d),​ ​the​ ​contractor​​or​​repairman​
​who​​converts​​the​​construction​​materials,​​fixtures​​or​​other​​items​​to​​real​​property​​is​
​the​ ​consumer​ ​of​ ​the​ ​personal​ ​property​​whether​​the​​contract​​is​​performed​​for​​an​
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​individual, a religious or charitable institution, or a government entity.​
​. . . .​
​(3)​ ​If​​the​​contractor​​or​​repairman​​purchases​​all​​materials​​and​​supplies​​from​​vendors​​who​

​collect​​the​​Utah​​tax,​​no​​sales​​tax​​license​​is​​required​​unless​​the​​contractor​​makes​​direct​
​sales of tangible personal property in addition to the work on real property.​
​(a)​ ​If​​direct​​sales​​are​​made,​​the​​contractor​​shall​​obtain​​a​​sales​​tax​​license​​and​​collect​

​tax on all sales of tangible personal property to final consumers.​
​(b)​ ​The​​contractor​​must​​accrue​​and​​remit​​tax​​on​​all​​merchandise​​bought​​tax-free​​and​

​converted​ ​to​ ​real​ ​property.​ ​Books​ ​and​ ​records​​must​​be​​kept​​to​​account​​for​​both​
​material sold and material consumed.​

​(4)​ ​This​ ​rule​ ​does​ ​not​ ​apply​ ​to​ ​contracts​ ​where​ ​the​ ​retailer​ ​sells​ ​and​ ​installs​ ​personal​
​property​ ​that​ ​does​ ​not​ ​become​ ​part​ ​of​ ​the​ ​real​ ​property.​ ​Examples​ ​of​ ​items​ ​that​
​remain tangible personal property even when attached to real property are:​
​(a)​ ​moveable​ ​items​ ​that​ ​are​ ​attached​ ​to​ ​real​ ​property​ ​merely​ ​for​ ​stability​​or​​for​​an​

​obvious temporary purpose;​
​(b)​ ​manufacturing​​equipment​​and​​machinery​​and​​essential​​accessories​​appurtenant​​to​

​the manufacturing equipment and machinery;​
​(c)​ ​items​​installed​​for​​the​​benefit​​of​​the​​trade​​or​​business​​conducted​​on​​the​​property​

​that​​are​​affixed​​in​​a​​manner​​that​​facilitates​​removal​​without​​substantial​​damage​​to​
​the real property or to the item itself and​

​(d)​ ​telephone​ ​or​ ​communications​ ​equipment​ ​and​ ​associated​ ​wire​ ​and​ ​lines​ ​if​ ​the​
​equipment, wire, and lines:​
​(i)​ ​are provided as part of a single transaction;​
​(ii)​ ​that are part of real property are an incidental portion of the transaction;​
​(iii)​​are​ ​primarily​ ​used​ ​for​ ​the​ ​operation​ ​of​ ​a​ ​telephone​ ​system​ ​or​ ​a​

​communications system;​
​(iv)​​are​ ​installed​ ​for​ ​the​ ​benefit​ ​of​ ​the​ ​trade​ ​or​ ​business​ ​conducted​ ​on​ ​the​

​property; and​
​(v)​ ​are​​attached​​to​​real​​property​​in​​a​​manner​​such​​that​​their​​removal​​from​​the​​real​

​property​ ​does​ ​not​ ​cause​ ​substantial​​damage​​to​​the​​equipment,​​wire,​​or​​lines​
​or to the real property to which they are attached.​

​The​​versions​​of​​Tax​​Commission​​Publication​​42​​(“Publication​​42”)​​revised​​6/15​​and​​revised​​6/23​

​provide​ ​sales​ ​and​ ​use​ ​tax​ ​guidance​ ​concerning​ ​tangible​ ​personal​ ​property​ ​attached​ ​to​ ​real​ ​property.​​14​

​These versions of the publication provide, as follows in pertinent part:​

​Washing or Cleaning​

​Sales​​tax​​applies​​to​​charges​​for​​washing​​or​​cleaning​​tangible​​personal​​property,​​including​
​tangible​ ​personal​ ​property​ ​permanently​ ​attached​ ​to​ ​real​ ​property.​ ​Charges​ ​for​ ​cleaning​
​and washing real property are not subject to tax.​

​Upon​ ​making​ ​a​ ​record​ ​of​ ​its​ ​actions,​ ​and​ ​upon​ ​reasonable​ ​cause​ ​shown,​ ​the​ ​commission​ ​may​

​waive,​ ​reduce,​ ​or​ ​compromise​ ​any​ ​of​​the​​penalties​​or​​interest​​imposed​​under​​this​​part.​​Utah​​Code​​Ann.​

​§ 59-1-401(14)​ ​(2025).​ ​Utah​ ​Administrative​ ​Code​ ​Rule​ ​R861-1A-42​ ​provides​ ​additional​ ​guidance​

​regarding the waiver of penalties or interest for reasonable cause under § 59-1-401(14).​

​14​ ​Div. Ex. 4 and 5.​
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​CONCLUSIONS OF LAW​

​1.​ ​The​ ​Commission​ ​had​ ​jurisdiction​ ​to​ ​hear​ ​this​ ​appeal​ ​requesting​ ​redetermination​ ​of​ ​a​

​deficiency, in accordance with Utah Code Ann. § 59-1-501.​

​2.​ ​Utah​​Code​​Ann.​​§​​59-1-1417(1)​​provides​​that​​“[i]n​​a​​proceeding​​before​​the​​commission,​

​the burden of proof is on the petitioner.”​

​3.​ ​In​​accordance​​with​​Utah​​Administrative​​Code​​Rule​​R865-19S-58​​and​​other​​Utah​​law,​​the​

​built-in​​commercial​​kitchen​​hoods​​and​​related​​exhaust​​systems​​cleaned​​or​​washed​​by​​the​​Taxpayer​​were​

​real property, not “tangible personal property.”​

​4.​ ​In​ ​accordance​ ​with​ ​Utah​ ​law,​ ​the​ ​movable​ ​hood​ ​system​ ​cleaned​ ​by​ ​the​ ​Taxpayer​ ​was​

​“tangible personal property.”​

​5.​ ​In​ ​accordance​ ​with​ ​Utah​ ​Code​ ​Ann.​ ​§​ ​59-12-102(16),​ ​the​ ​Taxpayer​ ​did​ ​not​ ​perform​

​"assisted​​cleaning​​or​​washing​​of​​tangible​​personal​​property"​​on​​the​​built-in​​commercial​​kitchen​​hoods​​and​

​related​ ​exhaust​ ​systems.​ ​However,​ ​the​ ​Taxpayer​ ​did​ ​perform​ ​"assisted​ ​cleaning​ ​or​ ​washing​​of​​tangible​

​personal property" on the moveable hood system.​

​6.​ ​Under​​Utah​​Code​​Ann.​​§​​59-12-103(1)(h),​​the​​Taxpayer’s​​sales​​of​​cleaning​​or​​washing​​of​

​the​​built-in​​commercial​​kitchen​​hoods​​and​​related​​exhaust​​systems​​were​​not​​subject​​to​​sales​​and​​use​​tax.​

​However,​​the​​Taxpayer’s​​sales​​of​​cleaning​​or​​washing​​of​​the​​moveable​​hood​​system​​were​​subject​​to​​sales​

​and use tax.​

​7.​ ​The​​audit​​notice​​used​​the​​correct​​audit​​tax​​rate​​of​​%%%%%​​for​​CITY-1,​​Utah.​​The​​audit​

​notice correctly reflected that the Taxpayer had paid $$$$$ sales tax during the audit period.​

​8.​ ​The​ ​audit​ ​notice​ ​incorrectly​ ​calculated​ ​audit​ ​tax​ ​on​ ​the​ ​Taxpayer’s​​sales​​of​​cleaning​​or​

​washing​​of​​the​​built-in​​commercial​​kitchen​​hoods​​and​​related​​exhaust​​systems.​​However,​​the​​audit​​notice​

​correctly calculated audit tax on any Taxpayer sales of cleaning or washing of the moveable hood system.​

​9.​ ​Utah​ ​Code​ ​Ann.​ ​§​ ​59-12-107(2)(a)​ ​required​ ​the​ ​Taxpayer​​to​​“pay​​or​​collect​​and​​remit”​

​sales​ ​or​ ​use​ ​tax​ ​directly​ ​to​ ​the​ ​commission.”​ ​The​ ​Taxpayer​ ​did​ ​not​ ​do​ ​so​ ​on​ ​the​ ​sales​ ​of​ ​cleaning​ ​or​

​washing of the moveable hood system.​

​10.​ ​The​​Division​​must​​recalculate​​the​​audit​​tax​​to​​exclude​​the​​Taxpayer’s​​sales​​of​​cleaning​​or​

​washing of the built-in commercial kitchen hoods and related exhaust systems.​

​11.​ ​Utah​​Code​​Ann.​​§​​59-1-402(2)​​and​​(3)​​provides​​for​​a​​10%​​late​​filing​​penalty​​and​​a​​10%​

​late​​payment​​penalty​​to​​be​​imposed​​when​​a​​taxpayer​​fails​​to​​file​​a​​required​​return​​and​​fails​​to​​pay​​the​​tax​

​for​​a​​required​​return.​​The​​Taxpayer​​failed​​to​​file​​its​​2023​​return.​​Any​​audit​​penalties​​must​​be​​recalculated​

​based​ ​on​ ​a​ ​revised​ ​audit​ ​tax​ ​amount​ ​that​ ​excludes​ ​the​ ​Taxpayer’s​ ​sales​ ​of​ ​cleaning​ ​or​ ​washing​ ​of​ ​the​

​built-in​​commercial​​kitchen​​hoods​​and​​related​​exhaust​​systems.​​The​​audit​​penalties​​may​​be​​applied​​to​​the​

​recalculated audit tax for any Taxpayer sales of cleaning or washing of the moveable hood system.​
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​12.​ ​Utah​​Code​​Ann.​​§​​59-1-402(6)​​provides​​that​​interest​​on​​any​​underpayment,​​deficiency,​​or​

​delinquency​​of​​any​​tax,​​fee,​​or​​charge​​administered​​by​​the​​Commission​​shall​​be​​computed​​from​​the​​time​

​the​​original​​return​​is​​due,​​excluding​​any​​filing​​or​​payment​​extensions,​​to​​the​​date​​the​​payment​​is​​received.​

​Any​​audit​​interest​​must​​be​​recalculated​​based​​on​​a​​revised​​audit​​tax​​amount​​that​​excludes​​the​​Taxpayer’s​

​sales​ ​of​ ​cleaning​ ​or​​washing​​of​​the​​built-in​​commercial​​kitchen​​hoods​​and​​related​​exhaust​​systems.​​The​

​audit​​interest​​may​​be​​applied​​to​​the​​recalculated​​audit​​tax​​for​​any​​Taxpayer​​sales​​of​​cleaning​​or​​washing​

​of the moveable hood system.​

​13.​ ​The​ ​Commission​ ​considers​ ​whether​ ​reasonable​ ​cause​ ​has​ ​been​ ​shown​ ​for​ ​a​ ​waiver​ ​of​

​penalties​​or​​interest.​​The​​Commission​​concludes​​that​​reasonable​​cause​​has​​not​​been​​shown​​for​​a​​waiver​​of​

​penalties.​ ​The​ ​Commission​ ​concludes​ ​that​ ​reasonable​ ​cause​ ​has​ ​been​ ​shown​ ​for​ ​a​ ​partial​ ​waiver​ ​of​

​interest. R861-1A-42(2), states the following:​

​Grounds​​for​​waiving​​interest​​are​​more​​stringent​​than​​for​​penalty.​​To​​be​​granted​​a​​waiver​
​of​ ​interest,​ ​the​ ​taxpayer​ ​must​ ​prove​ ​that​ ​the​ ​commission​ ​gave​ ​the​ ​taxpayer​ ​erroneous​
​information or took inappropriate action that contributed to the error.​

​For​​this​​appeal,​​the​​Tax​​Commission​​did​​not​​give​​incorrect​​information​​or​​take​​inappropriate​​action​​that​

​contributed​​to​​the​​Taxpayer’s​​errors​​in​​not​​reporting​​or​​paying​​sales​​and​​use​​tax​​on​​any​​Taxpayer​​sales​​of​

​cleaning​​or​​washing​​of​​movable​​hood​​systems.​​Interest​​is​​not​​assessed​​to​​punish​​taxpayers​​but,​​instead,​​to​

​compensate​​the​​state​​for​​the​​time​​value​​of​​money.​​The​​State​​of​​Utah​​was​​denied​​the​​use​​of​​the​​funds​​from​

​the​ ​time​ ​the​ ​taxes​ ​were​ ​originally​ ​due​ ​until​ ​they​ ​will​​be​​fully​​paid​​by​​the​​Taxpayer.​​However,​​a​​partial​

​waiver​ ​of​ ​interest​ ​is​ ​appropriate​ ​for​​this​​appeal.​​The​​Judge​​took​​an​​extended​​amount​​of​​time​​to​​prepare​

​this​ ​"Findings​ ​of​ ​Fact,​ ​Conclusions​ ​of​ ​Law,​ ​and​ ​Final​ ​Decision."​ ​Thus,​ ​reasonable​ ​cause​ ​exists​ ​for​ ​a​

​waiver​ ​of​ ​the​ ​interest​ ​that​ ​accrued​ ​from​ ​the​ ​date​ ​of​ ​the​ ​Formal​ ​Hearing,​ ​which​ ​was​ ​MONTH​ ​DATE,​

​YEAR,​ ​to​ ​thirty​ ​(30)​ ​days​ ​after​ ​the​ ​date​ ​of​ ​this​ ​"Findings​ ​of​ ​Fact,​ ​Conclusions​ ​of​ ​Law,​ ​and​ ​Final​

​Decision."​

​Aimee Nielson-Larios​
​Administrative Law Judge​

​DECISION AND ORDER​

​Based​ ​on​ ​the​ ​foregoing,​ ​the​ ​Commission​ ​orders​ ​the​ ​Division​ ​to​ ​amend​ ​its​ ​audit​ ​notice​ ​titled​

​Statutory​ ​Notice​ ​-​​Sales​​and​​Use​​Tax,​​dated​​MONTH​​DATE,​​YEAR,​​for​​the​​tax​​periods​​of​​2021,​​2022,​

​and​ ​2023.​ ​The​ ​Division​ ​must​ ​recalculate​ ​any​ ​audit​ ​tax,​ ​penalties,​ ​and​ ​interest​ ​after​ ​excluding​ ​the​

​Taxpayer’s​ ​sales​ ​of​ ​cleaning​ ​or​ ​washing​ ​of​ ​the​ ​built-in​ ​commercial​ ​kitchen​ ​hoods​ ​and​ ​related​ ​exhaust​

​systems.​ ​The​ ​Division​ ​must​ ​recalculate​ ​any​ ​audit​ ​tax,​ ​penalties,​ ​or​ ​interest​ ​for​ ​any​ ​Taxpayer​ ​sales​ ​of​
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​cleaning​​or​​washing​​of​​the​​moveable​​hood​​system.​​Additionally,​​for​​interest,​​the​​Division​​must​​waive​​any​

​audit​ ​interest​ ​that​ ​accrued​ ​from​ ​the​ ​date​​of​​the​​Formal​​Hearing,​​which​​was​​MONTH​​DATE,​​YEAR,​​to​

​thirty​​(30)​​days​​after​​the​​date​​of​​this​​"Findings​​of​​Fact,​​Conclusions​​of​​Law,​​and​​Final​​Decision."​​It​​is​​so​

​ordered.​

​DATED this _____day of _____, 2026.​

​Notice​​of​​Appeal​​Rights​​and​​Payment​​Requirement:​​Any​​balance​​due​​as​​a​​result​​of​​this​​order​​must​​be​
​paid​ ​within​ ​thirty​ ​(30)​ ​days​​of​​the​​date​​of​​this​​order,​​or​​a​​late​​payment​​penalty​​could​​be​​applied.​​If​​you​
​disagree​ ​with​ ​this​ ​order​ ​you​ ​have​ ​twenty​ ​(20)​ ​days​ ​after​ ​the​ ​date​ ​of​ ​this​ ​order​ ​to​ ​file​ ​a​ ​Request​ ​for​
​Reconsideration​​with​​the​​Commission​​in​​accordance​​with​​Utah​​Code​​Ann.​​§​​63G-4-302.​​If​​you​​do​​not​​file​
​a​​Request​​for​​Reconsideration​​with​​the​​Commission,​​this​​order​​constitutes​​final​​agency​​action.​​You​​have​
​thirty​​(30)​​days​​after​​the​​date​​of​​this​​order​​to​​pursue​​judicial​​review​​of​​this​​order​​in​​accordance​​with​​Utah​
​Code Ann. § 59-1-601 et seq. and § 63G-4-401 et seq.​
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