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STATEMENT OF THE CASE
This matter came before the Utah State Tax Commission for a Formal Hearing on October 2,
2025, in accordance with Utah Code Ann. §59-2-1006 and §63G-4-201 et seq. Based upon the evidence

and testimony presented at the hearing, the Tax Commission hereby makes its:

FINDINGS OF FACT

I. General Information

1. The issue before the Tax Commission at the Formal Hearing is Petitioner’s (“Property
Owner’s”) appeal of the decision issued by the County Board of Equalization in regards to the assessed
value of parcel no. ##### for property tax assessment purposes.

2. The lien date at issue in this appeal is MONTH DATE, 2023.
3. The County Assessor originally set the market value of the subject property at $3$$$, for
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tax year 2023. The County Board of Equalization upheld that value. At the Formal Hearing, the Property
Owner requested a market value of $$$$$ for the subject property and the County requested that its value
of $$$3$$ be upheld.

4, The subject property is a ##### acre parcel of vacant recreational land located at
STREET-1 in CITY-1, Utah. The subject property is accessible in the summer by a steep, dirt road and is
located halfway up the ski slope in CITY-1. The subject property itself is steeply sloped and near a creek.
The building and zoning requirements prohibit construction of a cabin without the property having an
approved source of water. There are also setback requirements due to the creek, and variance
requirements due to springs on the property.

5. The County’s assessed value was based on the subject property having water by way of a
water share owned by the Property Owner on the lien date.

6. The value of the subject property had been the subject of an appeal for tax year YEAR,
but there had not been a reduction in value resulting from that appeal. The value of the subject property
had not been appealed for tax year YEAR. For tax year YEAR, the Property Owner had appealed and the
value of the subject property was reduced from $$$$$ to $$$$$ as a result of a mediation on that appeal.
From the information presented at the Formal Hearing, the County had agreed to the reduction to take into

account potential development issues of the subject property.

1I. Property Owner’s Evidence

7. The Property Owner’s primary argument was that the subject property should be assessed
as a dry lot. The Property Owner provided evidence that although as of the lien date he owned a share in
COMPANY-1 Company, which was the only water source for the area, the share was not tied to the
subject property. He testified at the hearing that the COMPANY-1 water shares may be freely transferred
until they are attached to a specific parcel. He stated that the share would have to be attached to a specific
parcel to obtain a building permit for that parcel. He testified that CITY-1 will not allow construction of a
cabin on the property without water and that there are not enough COMPANY-1 Company water shares
for all of the lots in the area served by COMPANY-1 Company. He testified that he had never applied for
a building permit for the subject property and that he had recently sold his water share, but he still owns
the subject property. He provided evidence to support his testimony, which was a letter dated MONTH
DATE, YEAR from PERSON-1, Secretary, COMPANY-1 Company. In the letter, PERSON-1 states:'

TAXPAYER is no longer a shareholder in the COMPANY-1 water Company. The share
was transferred on MONTH DATE, YEAR. The water share is not appurtenant to COUN
TY-1 County parcel ######. According to the records of COMPANY-1 Company,
TAXPAYER does not own a water share.

8. The Property Owner testified that he uses the subject property only for camping for

! Petitioner’s Exhibit 1.
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approximately ##### days in the summer and has not attached the water share to the property. He testified
that the land is very steep and the only location that would be level enough for a cabin was the ##### foot
by ##### foot area where they camped. He testified that the zoning required a structure to be ##### feet
by ##### feet, which he did not see feasible on the subject lot. He also testified that the subject property
was adjacent to a creek and there were creek setbacks. He said that there are also springs on the subject
property. He stated that because of the springs, he would have to obtain a variance in order to build on the
subject property. He testified that for these reasons it would be very difficult to get approval for
construction of a cabin on the subject property.

9. The Property Owner testified that he had purchased the subject property without a water
share from his mother in YEAR or YEAR. He testified that it was not until “maybe around YEAR” that
he purchased the water share. He stated that at that time he purchased two water shares, one of which he
sold with another property in YEAR.

10. It was the Property Owner’s position that the subject property should be assessed by the
County as a dry lot and at the hearing he submitted as evidence equalization comparables of dry lots in
the immediate area of the subject property. These were ##### properties that the County had valued as
dry lots that were located near the subject parcel, and most were on the same street as the subject parcel.

The Property Owner’s information regarding these equalization comparables is summarized as follows:?

Address Size County's Location Comments
Value
Subject STREET-1 i $$55$
1) STREET-2 Not Provided ~ $$$$$ W/In ##### Ft
2) STREET-3 Not Provided  $$$$$ W/In ##### Ft
3) STREET-4 Not Provided ~ $$$$$ W/In ##### Ft
4) STREET-5 #HiHHH# Acre Not Provided W/In 100 Ft
5) STREET-6 HiH# Acres  $$$88 W/In ##### Ft
6) STREET-7 #itt#t Acres  $8$$8 Hi#H Mile Better road access
11. The Property Owner also presented some information at the Formal Hearing regarding

comparable sales of dry lots. However, this information was incomplete, as he did not provide the sales
date for ##### of the sales. His sales information is summarized as follows:*

a. Property Next Door to Subject/PROPERTY-1 Property: This property is ##### acres and
sold on DATE for $$$$$.* The Property Owner stated that he thought the owner of this property had a
share in COMPANY-1 Company, but he assumed when the land was sold for only $$$$$, it was sold

without a water share.

2 Petitioner’s Exhibit 3.
3 Petitioner’s Exhibit 3.
4 Petitioner’s Exhibit 2.



Appeal No. 24-1349

b. Parcel sold to PERSON-2 for $$$$$ at a public auction: This was a ##### acre parcel,
but the Property Owner did not provide the sale date or the location of the property.
c. #it# acre parcel sold to COMPANY-2 for $$$$$: The Property Owner did not provide

the sale date. He stated that this parcel has access to water and sewer and, “it has multiple locations that
would work very well for a large restaurant or resort on the mountain without the same environmental
issues I ran into.”

12. In response to the County providing a copy of a listing for the subject property that
indicated that the Property Owner had listed the subject property for sale from MONTH YEAR to
MONTH YEAR for $$$$$, the Property Owner explained that he had a second residential lot that he was
trying to sell. The second lot had a road, all utilities available, was surrounded by ##### square foot
homes, and was located in an HOA that provided snow removal. He stated that his intent in listing the
subject property was to sell this other lot, which he sold for $$$$$ in YEAR and that price included a
water share. He stated that once he sold this other lot, he took the subject lot off of the market. He also

testified that during the time the subject lot was listed for sale, there was “zero interest” in the subject

property.

I11. County’s Evidence

13. At the hearing, the County’s representative explained that the County had valued the
subject property as having water and the County did not consider it to be a dry lot because the Property
Owner owned a share in the COMPANY-1 Company. The County did not argue that the water share was
actually attached to the subject property. The County’s representative acknowledged at the hearing that
the water shares attach to the property when a building permit is issued. The County’s representative also
explained that the County recognized the subject property suffered from reduced buildability due to the
need for the variance and the setback requirements and that the County’s value was already adjusted for
these issues. As support for its position that the subject property had water, the County’s representative
pointed to the Tax Commission’s decision on the valuation appeal for the subject property for tax year
YEAR, in which the Tax Commission specifically found the subject property was not a dry lot.”> Findings
of Fact, Conclusions of Law, And Final Decision in Appeal No. 23-604 (11/5/2024), included witness
testimony from WITNESS-1, who had worked for the County for ##### years and handled the building

5 Respondent’s Exhibit 6 was a copy of the Tax Commission’s Findings of Fact, Conclusions of Law, And Final
Decision in Appeal No. 23-604 (11/5/2024). In that decision, the Tax Commission upheld the County’s value of
$$88$ for tax year YEAR. The Commission noted in its Finding of Fact #14 that the Property Owner owned a water
share, and had “argued that it is not ‘attached’ to the subject property.” Finding of Fact #14 stated “[The Property
Owner] explained that in CITY-1, when an individual builds on a property, the individual must provide the water
share number, and at that time the water share becomes ‘attached’ to that property. The Property Owner stated that
once a water share is ‘attached,” the water share cannot be removed from that property unless the structure is
destroyed.” The Commission concluded in its Finding of Fact #56, “The Commission finds that the subject property
is not a ‘dry lot.” The subject property has infrastructure for water and sewer. In addition, TAXPAYER owns a share
of COMPANY-1 Company. Thus, the subject property has the ability to access water.”

4
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requirements in the COMPANY-4 (“COMPANY-4") where the subject property was located. In that
testimony, WITNESS-1 detailed the numerous issues that would need to be overcome to obtain a building
permit for the subject property, including that a cabin had to be a minimum of #### by #HH#H,
setbacks, variances, and approvals from all of the utilities and the Health Department. He testified that a
property owner needed to prove they had a water share before they could even start the process of
obtaining a building permit. He also testified that he had not seen a home built in the subject area in the
last #H#HH to #HH#HHE years.®

14. In addition, the County discussed the Tax Commission's Order on Request for
Reconsideration in Appeal No. 23-604 (1/14/2025), which was the Tax Commission’s final administrative
action regarding the subject parcel for tax year YEAR (“2022 Order on Reconsideration”). After the Tax
Commission issued its Findings of Fact, Conclusions of Law, and Final Decision in Appeal No. 23-604,
the Property Owner requested reconsideration on the basis of discovery of new evidence. The evidence
provided was the same information that the Property Owner had presented at this Formal Hearing for tax
year 2023, which was that he had sold his water share in YEAR and the information on the sale of the
PROPERTY-1 property.’

15. The County also cited to the Tax Commission’s decision in Appeal No. 15-609, asserting
that the Commission found shares in water companies to be “personal property,” but also stating that a

water share influenced the value of property.®

¢ See Findings of Fact, Conclusions of Law, And Final Decision in Appeal No. 23-604, pages 5-7.
7 In the 2022 Order on Reconsideration, the Tax Commission denied the Property Owner’s Request for
Reconsideration, concluding at pg. 3:

The tax year at issue in the instant case is 2022. The Commission has consistently found that

valuation is based on what is “known or knowable” as of the January 1 lien date of the year at

issue ... As of the January 1, 2022 lien date at issue in the instant case, the Property Owner

owned a water share, and there was infrastructure for both water and sewer in place. The fact that

the Property Owner sold the water share more than two years after the lien date in question was

not relevant to the valuation of the property on January 1, 2022. Similarly, the fact that a

neighboring property sold nearly three years after the lien date, seemingly without the water share

that was owned by the neighboring property owner, is not relevant to the valuation of the property

on January 1, 2022. The Commission notes that these facts may influence the value of the subject

property for the 2025 tax year.
8 Findings of Fact, Conclusions of Law and Final Decision, Appeal No. 15-609 (2/16/2016) is available in a
redacted format at https://tax.utah.gov/commission/decisions/.This decision discusses prior Tax Commission cases
that concluded “a share of stock in a water company that is “freely transferable separately from the property and
from which no water is being used for any property, cabin, or other improvement, is intangible and its value should
not be included in the value of the real property (emphasis added).” Id. at 8. In Appeal No. 15-609, the Commission
concluded that the properties in that appeal should be valued as if they had water based on lack of evidence to
establish that they did not have water. In Appeal No. 15-609, the Commission concluded:

In the instant case, there appears to be a water share associated with each subject lot as of the

YEAR lien date because of the manner in which they were listed for sale in the latter half of

YEAR and later contracted to sell. Furthermore, the taxpayer has not submitted a letter from

COMPANY-1 indicating that as of the lien date, no water share was associated with either of the

subject lots or that the taxpayer was not allowed to connect the subject lots to their water system

until such time that it demonstrated ownership or lease rights to water shares. In his appraisals,

[APPRAISER] indicates that each subject lot “has availability to culinary water through the

5
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16. As evidence at the Formal Hearing, the County’s appraiser provided a listing from Trulia
for the subject property and testified that the subject property had been listed for sale by the Property
Owner from MONTH DATE, YEAR to MONTH DATE, YEAR, for $$$$$. The listing included the
following statements:’

This beautiful ski-in-out mountainside property is located just off the trail to LAKE-1 in
CITY-1, Utah. The .##### acre property features incredible privacy behind large mature
trees and a stunning view of LOCATION-1. ... Nestled in the middle of COMPANY-2,
you will still have the luxuries of having sewer, water, and internet already stubbed to
the property (electricity is nearby).

17. The County also submitted as evidence at the Formal hearing the County’s parcel records
for the subject property and several of the properties located on the same street as the subject property, as
well as a parcel map to show where these properties were located.'’ Regarding the Property Owner’s
equalization comparables, the County’s representative testified they were dry lots and were much smaller
than the subject property. Further, the County’s representative stated that small parcels of around #####
acres lacked the utility of the subject property, because even if water were available, they likely would
still be unbuildable. The County’s parcel records showed the following information:

a) Subject Property: STREET-1: The County records list the parcel size of the subject property as
#iH#H acres and the type as “TYPE-1.” The notes indicate culinary water was available and there
was “sewer, water, and internet already stubbed to the property.” The County assessed the subject
property for tax year 2023 at $$$$$.

b) STREET-2: The County record indicates that this parcel is ##### acres and is classified by the
County as “TYPE-2.” The County record indicates that this parcel is not buildable and is a dry
lot. The County’s 2023 assessed value for this parcel was $$$$$.

c¢) STREET-6: The County record confirms that this parcel was ##### acres and was classified as
“TYPE-1.” The notes indicate that this land was “part of the ski run” and sold for $$$$ on
MONTH DATE, YEAR. The County records indicate that this parcel was assessed a value of
$$$$$ for tax year 2023.

COMPANY-1 Company,” but indicates that water shares “are not assigned to a site, until that site
is improved.” If [APPRAISER’S] statement is correct, it is arguable that a water share is assigned
to Lot #####, which is improved with a cabin. However, [APPRAISER] has not provided any
documents or other evidence to support his claim that a water share is not “assigned” until the site
is improved. In his appraisals, [APPRAISER] also indicates that each subject lot will not be able
to be improved until “the owner acquires water rights that can be connected to the site.” However,
both subject lots were advertised as lots with access to culinary water in the latter half of YEAR,
and no evidence has been submitted from COMPANY-1 to show that either of the subject lots
could not have been connected to its water supply as of the lien date. Without such evidence, the
Commission concludes that the subject lots had access to water and were buildable lots as of the
lien date.

? Respondent’s Exhibit 2.
1 Respondent’s Exhibit 3.
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d)

g)

STREET-8: The County record indicates that this parcel is ##### acres and is classified as
“TYPE-3.” The County record indicates that this parcel has a primary residence on the lot and the
building value was $$$$$, while the land value was $$$$$, for a total 2023 assessed value of
$$$5S.

STREET-9: The County record indicates that this parcel is ##### acres and is classified as
“TYPE-4.” The County record indicates that there is “no water available” for this parcel and it
was considered a dry lot. The County’s 2023 market value for this parcel was $$$$$.
STREET-10: The County record indicates that this parcel is ##### acres and is classified by the
County as “TYPE-5.” The County record indicates that there is “no water” and the lot is “not
buildable at present time.” The County’s 2023 market value for this parcel was $$$$$.
STREET-11: This property is adjacent to the subject property and the Property Owner referred to
this property as the “PROPERY-1 property.” The County record indicates that this parcel is ####
acres and it is classified as “TYPE-1.” The County’s notes indicate that “1 share COMPANY-1
water included” and “if a variance is granted then larger cabin can be built.” Another County
comment indicated “YEAR BOE Hearing PWNER states water line skipped his property.” The
County information indicates that this property was listed for sale with a water share. The
County records indicate that this parcel was assessed a value of $$$$$ for tax year 2023.

18. Additionally, the County noted that the STREET-11 PROPERTY-1 property was listed

for sale on MONTH DATE, YEAR for $$$$8, but was later reduced to $$$$$ and then the listing
expired." The listing indicated “it appears that a cabin can be built with a ##### foot stream setback.”

The listing also notes that one share of COMPANY-1 water was included.”” The Property Owner
provided evidence that this parcel sold in MONTH YEAR for only $$$$$.

19. The County also provided a list of vacant land sales in CITY-1 and CITY-2 Canyon that

indicated whether or not there was water as follows:'?

Address Acres Sale Price Sale Date Water
STREET-12 HiHHHE $$$$$ DATE Yes

STREET-13 i $$$$$ DATE Yes

STREET-14 T $$$$$ DATE Yes

STREET-15 T $$$$$ DATE Yes

STREET-16 R $888S DATE Yes

STREET-17 HEHEH $858S DATE No

" County’s Exhibit 4.
12 County’s Exhibit 4.
1 County’s Exhibit 5.
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20. The County did not refute the Property Owner’s testimony that a water share could be
freely sold separate from a land parcel unless it was attached to the land parcel when the building permit

was obtained.

IV. Value Conclusion

21. As discussed in more detail in the Conclusions of Law, because the Property Owner is the
only party requesting a value different from the County Board of Equalization’s value, it is the Property
Owner who has the burden of proof in this matter. Based on Utah Code Ann. §59-2-109, the Property
Owner must: 1) demonstrate substantial error in the County’s value; and 2) provide a sound evidentiary
basis upon which the Property Owner’s proposed value could be adopted.

22. Upon considering the evidence submitted in this matter, the Commission first considers
whether the subject property should have been assessed as a dry lot or as a lot that has water. This
distinction significantly impacts the market value of the subject property. The evidence submitted in this
matter shows that the shares in COMPANY-1 Company can be purchased and sold separately from a
specific lot until the water right is attached to a lot. The Property Owner purchased the subject lot in
YEAR or YEAR from his mother with no water share. He did not purchase the shares in COMPANY-1
Company until around YEAR. He also established that he had transferred his last share in COMPANY-1
Company on MONTH DATE, YEAR, but still owned the subject lot. These factors establish that the
share in COMPANY-1 Company could be bought, sold and transferred separately from the subject
property. Furthermore, the County did not dispute that the shares were separately transferable from the
real property until they were attached to a parcel of real property. The Property Owner provided a letter
from the COMPANY-1 Company, which based on the evidence was the only source of water in the area.
COMPANY-1 Company stated that the water share was not appurtenant to the subject parcel and
confirmed that the Property Owner no longer owned the water share." Although the evidence indicated
that the subject property had sewer and water stubbed to the road, the evidence also supported that the
water share owned by the Property Owner in COMPANY-3 Company was freely transferable separately
from the subject property and was not attached to the subject property. As discussed further in the
Conclusions of Law, if a share in a water company is freely transferable separately from the property and
no water is being used from that share for any property, cabin, or other improvement, it is an intangible
and the value enhancement associated with the intangible water share should not be included in the value
of the real property until it is attached to the real property. The subject property should, therefore, have

been assessed like the other lots in the subdivision for which a water share was not attached. Although the

4 The letter was written post lien date, but based on what was presented, if the water share had been attached to the
subject parcel as of the lien date, it could not be unattached by a MONTH DATE, YEAR transfer to another owner.
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unattached water share itself is an intangible, the Tax Commission notes that having water available and
the cost, difficulty or ease of obtaining water, is a factor that affects the price at which property is bought
and sold between willing and knowledgeable market participants. For properties where water is available,
even if it is not yet attached to the properties, the prices at which the properties are bought and sold take
into account the availability and cost of water and that is a feature that affects market value and should be
accounted for in the fair market value assessment, just like views, topography and location. In areas
where there is no water, or not enough water for all of the properties, the lack of availability of water has
an impact on the prices for which the properties sell. In this matter, the evidence was that the only way to
obtain water was by purchasing a water share for COMPANY-1 Company, but there was no evidence to
indicate the availability of shares in the market as of the MONTH DATE, YEAR lien date. It appears that
water was scarce and not readily available because of the extreme difference in price between the
properties that sold in the area with water and those that sold without water and in values the County has
assessed for properties with water and those without water.

23. As the evidence presented at the Formal Hearing showed that the County valued the
subject property as if it had water, when the subject property should have been assessed the same as other
lots in the subdivision for which a water share was not attached, and additionally the evidence showed
that there is a substantial value difference based both on the equalization information and the sales
information between lots with water and lots where there was no water share attached, the Property
Owner has established error in the County’s value.

24, The Commission next examines whether the Property Owner provided a sound
evidentiary basis to support a different value for the subject property. Although the sales information
provided by both parties clearly showed that dry lots sold for substantially less than the lots with water
and did not support the County’s value for the subject property as a dry lot, the sales information was
more limited than the equalization information. The equalization comparables submitted by the parties
showed the County’s 2023 assessed values of the dry lot parcels located on the same street as the subject

property as follows:

Address Parcel Size Assessed Value Assessed Value Per Acre
STREET-1 HHHH acres $$$$S $$$$$ per acre'

STREET-9 HHHH# acres  $$$9$9 $$$$$ per acres

STREET-10  ##### acres  $333$$ $8888 per acre

STREET-6 Hi### acres  $$$%9 $$88$ per acre

These equalization comparables indicate that lot size is a key factor in determining the assessed value of

property and the subject property is most similar to the ##### acre parcel located at STREET-10.

15 Petitioner also provided that STREET-3 was assessed at $$$$$ and STREET-4 assessed was at $$$$$, but did not
provide the sizes of these lots.
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Applying the $$$$$ assessed value per acre to the subject property’s ##### acres, results in a value for
the subject property based on equalization of $$$$$. The value of the subject property should be reduced
to that amount as of the MONTH DATE, 2023 lien date.

25. There was limited valuation evidence for lots for which a water share was not attached,
but the evidence that was provided for dry lots supports a value of $$$$$. The valuation evidence
consisted of a sale in June of YEAR of a ##### acre lot, which sold for $$$3$$, and a post lien date sale of
the property immediately adjacent to the subject, which is a ##### acre dry lot, that sold for $$$$$.'¢

APPLICABLE LAW

Utah Code Ann. §59-2-103(2) provides for the assessment of property, as follows:

All tangible taxable property located within the state shall be assessed and taxed
at a uniform and equal rate on the basis of its fair market value, as valued on
January 1, unless otherwise provided by law.

For property tax purposes, "fair market value" and “intangible property” are defined in Utah Code
Ann. §59-2-102, as follows:

(13)(a)"Fair market value" means the amount at which property would change
hands between a willing buyer and a willing seller, neither being under any
compulsion to buy or sell and both having reasonable knowledge of the relevant
facts.

(b) For purposes of taxation, "fair market value" shall be determined using the
current zoning laws applicable to the property in question, except in cases where
there is a reasonable probability of a change in the zoning laws affecting that
property in the tax year in question and the change would have an appreciable
influence upon the value.

(19) "Intangible property" means:

(a) property that is capable of private ownership separate from tangible property,
including: (i) money; (ii) credits; (iii) bonds; (iv) stocks; (v) representative
property; (vi) franchises; (vii) licenses; (viii) trade names; (ix) copyrights; and (x)
patents;

(b) a low-income housing tax credit;

(c) goodwill; or

(d) a renewable energy tax credit or incentive, including: (i) a federal renewable
energy production tax credit under Section 45, Internal Revenue Code; (ii) a
federal energy credit for qualified renewable electricity production facilities
under Section 48, Internal Revenue Code; (iii) a federal grant for a renewable
energy property under American Recovery and Reinvestment Act of 2009, Pub.
L. No. 111-5, Section 1603;

'6 There were two other sales of dry lots for which the dates of the sales were not provided. They consisted
of a ##H### acre parcel, which sold for $$$$$ at auction, and a ##### acre parcel that sold for $$$$$. Given
the lack of information on these sales, the Commission does not rely on them.
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A person may appeal a decision of a county board of equalization, as provided in Utah Code Ann.
§59-2-1006, in pertinent part, below:

(1) Any person dissatisfied with the decision of the county board of equalization
concerning the assessment and equalization of any property, or the
determination of any exemption in which the person has an interest, or a tax
relief decision made under designated decision-making authority as described
in Section 59-2-1101, may appeal that decision to the commission by:

(a) filing a notice of appeal specifying the grounds for the appeal with the
county auditor within 30 days after the final action of the county board or
entity with designated decision-making authority described in Section
59-2-1101; and

(b) if the county assessor valued the property in accordance with Section
59-2-301.8 and the taxpayer intends to contest the value of personal
property located in a multi-tenant residential property, as that term is
defined in Section 59-2-301.8, submitting a signed statement of the
personal property with the notice of appeal.

(3) In reviewing a decision described in Subsection (1), the commission may:

(a) admit additional evidence;

(b) issue orders that it considers to be just and proper; and

(c) make any correction or change in the assessment or order of the county
board of equalization or entity with decision-making authority.

(4) In reviewing evidence submitted to the commission to decide an appeal under
this section, the commission shall consider and weigh:

(a) the accuracy, reliability, and comparability of the evidence presented;

(b) if submitted, the sales price of relevant property that was under contract
for sale as of the lien date but sold after the lien date;

(c) if submitted, the sales offering price of property that was offered for sale
as of the lien date but did not sell, including considering and weighing
the amount of time for which, and manner in which, the property was
offered for sale; and

(d) if submitted, other evidence that is relevant to determining the fair market
value of the property.

(5) In reviewing a decision described in Subsection (1), the commission shall
adjust property valuations to reflect a value equalized with the assessed value
of other comparable properties if:

(a) the issue of equalization of property values is raised; and

(b) the commission determines that the property that is the subject of the
appeal deviates in value plus or minus 5% from the assessed value of
comparable properties.

Utah Code Ann. §59-2-109 addresses the burden of proof in certain circumstances, as follows:

(1) As used in this section:
(a) "Final assessed value" means:
(i) for real property for which the taxpayer appealed the valuation or
equalization to the county board of equalization in accordance with
Section 59-2-1004, the value given to the real property by a county
board of equalization, including a value based on a stipulation of the
parties;

11
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(i) for real property for which the taxpayer or a county assessor appealed
the valuation or equalization to the commission in accordance with
Section 59-2-1006, the value given to the real property by:

(A) the commission, if the commission has issued a decision in the
appeal or the parties have entered a stipulation; or

(B) a county board of equalization, if the commission has not yet
issued a decision in the appeal and the parties have not entered a
stipulation; or

(iii) for real property for which the taxpayer or a county assessor sought
judicial review of the valuation or equalization in accordance with
Section 59-1-602 or Title 63G, Chapter 4, Part 4, Judicial Review,
the value given the real property by the commission.

(b) "Inflation adjusted value" means the same as that term is defined in
Section 59-2-1004.

(c) "Qualified real property" means real property:

(i) that is assessed by a county assessor in accordance with Part 3,
County Assessment;

(i1) for which:

(A) the taxpayer or a county assessor appealed the valuation or
equalization for the previous taxable year to the county board of
equalization in accordance with Section 59-2-1004 or the
commission in accordance with Section 59-2-1006;

(B) the appeal described in Subsection (1)(c)(ii)(A) resulted in a final
assessed value that was lower than the assessed value; and

(C) the assessed value for the current taxable year is higher than the
inflation adjusted value; and

(iii) that, on or after January 1 of the previous taxable year and before
January 1 of the current taxable year, has not had a qualifying
change.

(d) "Qualifying change" means one of the following changes to real property
that occurs on or after January 1 of the previous taxable year and before
January 1 of the current taxable year:

(1) a physical improvement if, solely as a result of the physical
improvement, the fair market value of the physical improvement
equals or exceeds the greater of 10% of the fair market value of the
real property or $20,000;

(i) a zoning change, if the fair market value of the real property
increases solely as a result of the zoning change; or

(iii)) a change in the legal description of the real property, if the fair
market value of the real property increases solely as a result of the
change in the legal description of the real property.

(2) For an appeal involving the valuation of real property to the county board of
equalization or the commission, the party carrying the burden of proof shall
demonstrate:

(a) substantial error in:

(i) for an appeal not involving qualified real property:

(A) if Subsection (3) does not apply and the appeal is to the county
board of equalization, the original assessed value;

(B) if Subsection (3) does not apply and the appeal is to the
commission, the value given to the property by the county board
of equalization; or
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(C) if Subsection (3) applies, the original assessed value; or
(i1) for an appeal involving qualified real property, the inflation adjusted
value; and

(b) a sound evidentiary basis upon which the county board of equalization or
the commission could adopt a different valuation.

(3) (a) The party described in Subsection (3)(b) shall carry the burden of proof
before a county board of equalization or the commission, in an action
appealing the value of property:

(i) that is not qualified real property; and

(i1) for which a county assessor, a county board of equalization, or the
commission asserts that the fair market value of the assessed
property is greater than the original assessed value for that calendar
year.

(b) For purposes of Subsection (3)(a), the following have the burden of
proof:

(i) for property assessed under Part 3, County Assessment:

(A) the county assessor, if the county assessor is a party to the appeal
that asserts that the fair market value of the assessed property is
greater than the original assessed value for that calendar year; or

(B) the county board of equalization, if the county board of
equalization is a party to the appeal that asserts that the fair
market value of the assessed property is greater than the original
assessed value for that calendar year; or

(i1) for property assessed under Part 2, Assessment of Property, the
commission, if the commission is a party to the appeal that asserts
that the fair market value of the assessed property is greater than the
original assessed value for that calendar year.

(c) For purposes of this Subsection (3) only, if a county assessor, county
board of equalization, or the commission asserts that the fair market
value of the assessed property is greater than the original assessed value
for that calendar year:

(i) the original assessed value shall lose the presumption of correctness;

(i1) a preponderance of the evidence shall suffice to sustain the burden
for all parties; and

(iii) the county board of equalization or the commission shall be free to
consider all evidence allowed by law in determining fair market
value, including the original assessed value.

(4) (a) The party described in Subsection (4)(b) shall carry the burden of proof
before a county board of equalization or the commission in an action
appealing the value of qualified real property if at least one party presents
evidence of or otherwise asserts a value other than inflation adjusted value.
(b) For purposes of Subsection (4)(a):

(i) the county assessor or the county board of equalization that is a party
to the appeal has the burden of proof if the county assessor or county

board of equalization presents evidence of or otherwise asserts a

value that is greater than the inflation adjusted value; or

(i1) the taxpayer that is a party to the appeal has the burden of proof if
the taxpayer presents evidence of or otherwise asserts a value that is
less than the inflation adjusted value.
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(c) The burdens of proof described in Subsection (4)(b) apply before a
county board of equalization or the commission even if the previous
year's valuation is:

(i) pending an appeal requested in accordance with Section 59-2-1006
or judicial review requested in accordance with Section 59-1-602 or
Title 63G, Chapter 4, Part 4, Judicial Review; or

(i1) overturned by the commission as a result of an appeal requested in
accordance with Section 59-2-1006 or by a court of competent
jurisdiction as a result of judicial review requested in accordance
with Section 59-1-602 or Title 63G, Chapter 4, Part 4, Judicial
Review.

The assessment of property after there has been a reduction in value is addressed in Utah Code
Ann. §59-2-301.4 below, in pertinent part:

(1) As used in this section, "valuation reduction" means a reduction in the value
of property on appeal if that reduction was made:

(a) within the three years before the January 1 of the year in which the
property is being assessed; and

(b) by a:

(i) county board of equalization in a final decision;

(i1) the commission in a final unappealable administrative order; or

(iii)a court of competent jurisdiction in a final unappealable judgment or
order.

(2) In assessing the fair market value of property subject to a valuation reduction,
a county assessor shall consider in the assessor's determination of fair market
value:

(a) any additional information about the property that was previously
unknown or unaccounted for by the assessor that is made known on
appeal; and

(b) whether the reasons for the valuation reduction continue to influence the
fair market value of the property.

(3) This section does not prohibit a county assessor from including as part of a
determination of the fair market value of property any other factor affecting
the fair market value of the property.

In a proceeding before the Tax Commission, the burden of proof is generally on the petitioner to
support its position. See Nelson v. Bd. of Equalization of Salt Lake County, 943 P.2d 1354 (Utah 1997);
Utah Power & Light Co. v. Utah State Tax Comm'n, 590 P.2d 332 (Utah 1979); Beaver County v. Utah
State Tax Comm'n, 916 P.2d 344 (Utah 1996); Utah Railway Co. v. Utah State Tax Comm'n, 2000 UT 49,
5 P.3d 652 (Utah 2000); Fraughton v. Tax Commission, 2019 UT App 6, 438 P.3d 961 (Utah Ct. App.
2019); and Patience LLC v. Salt Lake County Board of Equalization, 2021 UT App 4. To prevail in this
case, Utah Code Ann. §59-2-109(2) provides that the petitioner must: 1) demonstrate that the subject
property's current value contains substantial error; and 2) provide the Commission with a sound

evidentiary basis for changing the subject property's current value to the amount it proposes.
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CONCLUSIONS OF LAW
1. The Utah Constitution, Article XIII, Sec. 2 provides, “So that each person and

corporation pays a tax in proportion to the fair market value of his, her, or its tangible
property, all tangible property in the state that is not exempt under the laws of the United
States or under this Constitution shall be: (a) assessed at a uniform and equal rate in
proportion to its fair market value, to be ascertained as provided by law; and (b) taxed at a
uniform and equal rate.”

2. Utah statutes implement the constitutional provision. Utah Code Ann.
§59-2-103(2) provides “All tangible taxable property located within the state shall be
assessed and taxed at a uniform and equal rate on the basis of its fair market value, as valued
on January 1, unless otherwise provided by law (emphasis added).” “Fair market value” is
defined by statute as the “amount at which property would change hands between a willing
buyer and a willing seller, neither being under any compulsion to buy or sell and both having
reasonable knowledge of the relevant facts.” See Utah Code Sec. 59-2-102. Property that is
not tangible, or “intangible property,” is defined at Utah Code Ann. §59-2-102(19) to be
property that is capable of private ownership separate from tangible property, and that
subsection provides a nonexhaustive list of property that is capable of private ownership. In
this appeal, the Tax Commission must determine the fair market value of the tangible
property.

3. As of the lien date, the Property Owner owned both the subject property and one
water share in the COMPANY-1 Company. This water share was purchased several years
after the Property Owner had acquired the subject property and the Property Owner
transferred the water share to another entity or person in MONTH YEAR, while he continued
to own the subject parcel. The Property Owner established that he no longer owned the share
in COMPANY-1 Company as of the date of this hearing, but did own it on the lien date.
COMPANY-1 Company stated that there was no water share “appurtenant” to the subject
parcel. These facts establish that the water share owned by the Property Owner on the lien
date was capable of private ownership separate from the subject property and meets the
definition of “intangible property” pursuant to Utah Code Ann. §59-2-102(19). The Tax
Commission has previously concluded that a share of stock in a water company that is
“freely transferable separately from the property and from which no water is being used for
any property, cabin, or other improvement, is intangible and its value should not be included

in the value of the real property.” Tax Commission Initial Hearing Order, Appeal No. 13-606
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(1/17/2014)."7 In Findings of Fact, Conclusions of Law and Final Decision, Appeal No.
15-609 (2/16/2016), the Commission cited to the [nitial Hearing Order in Appeal No.
97-0544, in which the Commission concluded that even though the property owner owned a
water share, the property owner’s vacant lot should be valued as though it had no water rights
because the water share was not “attached” to the property.”® In Findings of Fact,
Conclusions of Law, and Final Decision, Appeal No. 10-1401 (7/7/2011), the Commission
considered the value of a vacant lot in a recreational canyon where the property owner also
owned a water share and where the property owner had listed the property for sale as having
access to water. The Commission valued that property as a lot without access to water, in part,
because the property owner submitted a letter from the water company president indicating
that there was no water share associated with the property. Therefore, it is clear that a share
in a water company that is not attached to a property and can be bought and sold separately
from the land is an intangible and the intangible is not part of the tangible taxable property.
However, whether water is readily available or scarce as well as the cost and ease of
obtaining water is a factor that affects the price at which property is bought and sold between
willing and knowledgeable market participants and is included in the market value of the
property. Therefore, as noted previously in the Findings of Fact, the subject property should
be valued the same as the other properties in the neighborhood that did not have a water share
attached, based on the value at which these properties are bought or sold, or based on
equalization. Because the County valued the subject property as if the water share was
attached to the property, substantial error in the County’s value has been established.

4. The Tax Commission then determines whether there is a sound evidentiary basis
to support the value the Property Owner requested. The Property Owner offered some sales
information and argued for an adjustment based on equalization, arguing that the subject lot
should be valued the same as the other dry lots on the same street or near the subject property.
Pursuant to Utah Code Sec. 59-2-1006, a property owner may appeal an assessment based on
either fair market value or equalization. Utah Code Subsection 59-2-1006(5) provides that the
Commission shall adjust property valuations to reflect a value equalized with the assessed

value of other comparable properties if the issue of equalization is raised and “the

'7 This decision is available for review in a redacted format at https://tax.utah.gov/commission/decisions/.

'8 The language that is quoted is first found in USTC Appeal No. 97-0544 (1997), a case in which the Commission
considered the value of a vacant lot in a recreational area. Even though the property owner owned a water share, the
Commission found that the vacant lot should be valued as though it had no water rights because the water share was
not “attached” to the property. The decision for Appeal No. 97-0544 has not been redacted, nor is it found on the
Commission’s website. Nevertheless, the Commission has relied on the language quoted from this decision in a
number of subsequent cases, and the decisions in these cases have been redacted and are on the Commission’s
website. See Findings of Fact, Conclusions of Law and Final Decision, Appeal No. 15-609 (2/16/2016).
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commission determines that the property that is the subject of the appeal deviates in value
plus or minus 5% from the assessed value of comparable properties.” As the Court of
Appeals explained in Patience LLC v. Salt Lake County Board of Equalization, 2021 UT App
4, 928, “The Utah Constitution states that ‘all tangible property in the State . . . . shall be
taxed at a uniform and equal rate’ in proportion to its fair market value. Utah Const. art. XIII,
§2, cl. 1. Consistent with this constitutional mandate, a property owner may seek adjustment
of a property tax valuation if the assessment ‘stands apart from a group of undervalued
comparable properties.”” Citing Mountain Ranch Estates v. Utah State Tax Comm’'n, 2004
UT 86, 15, 100 P.3d 1206."” The court in Patience pointed out that “[a] taxpayer seeking
equalization bears the burden of identifying comparable properties that deviate more than 5%
from the valuation of the property” and that a property owner must show a “group of
undervalued comparables” were assessed at values that deviated at least 5% from the value of
the subject property. As concluded in the Findings of Fact, there is a sound evidentiary basis
to support a lower value based on the equalization analysis from the other lots on the same
street as the subject property for which there was no water share attached.

5. The subject property is not a “qualified real property” as that is defined at Utah
Code Ann. §59-2-109(1)(c) for the 2023 tax year. To be considered a “qualified real property”
the property owner must have appealed the valuation for the previous taxable year, the appeal
must have resulted in a final assessed value that was lower than the assessed value, and the
assessed value for the current taxable year must be higher than the inflation adjusted value. In
addition, there must not have been a "qualifying change” as that is defined at Utah Code Ann.
§59-2-109(1)(d). As there had not been a reduction in value resulting from the appeal for tax
year YEAR, the subject property does not meet the requirements to be considered to be
qualified real property.

6. Utah Code Ann. §59-2-301.4 is applicable in this matter because the subject
property was the subject of a valuation reduction during one of the three years prior to the tax

year at issue. For tax year 2020 the Property Owner had appealed the value and the value of

' In Mountain Ranch Estates v. Utah State Tax Comm n, 2004 UT 86, 16, the Court explained:

“Intentional and systematic undervaluations of property may violate the equal protection
and due process rights of property owners not granted preferential treatment. See
Allegheny Pittsburgh Coal Co. v. County Comm'n, 488 U.S. 336, 343 (1989) (holding
that the Equal Protection Clause allows states to divide property into classes and assign a
tax burden to the property as long as the divisions and burdens are neither arbitrary nor
capricious) . . . The presence of multiple unfairly advantaged properties necessarily raises
the suspicion of a potential inequality meriting a remedy. It is the nature of this inequality
that section 59-2-1006(4) was enacted to address. Its protection may be fairly described
as a statutory mechanism to implement the constitutional guarantee of uniform taxation.”
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the subject property was reduced from $$$$$ to $$$$$ as a result of a mediation in that
appeal. Utah Code Ann. §59-2-301.4(2) provides that “a county assessor shall consider in the
assessor's determination of fair market value: (a) any additional information about the
property that was previously unknown or unaccounted for by the assessor that is made known
on appeal; and (b) whether the reasons for the valuation reduction continue to influence the

2

fair market value of the property.” The County provided information at the hearing that the
value was reduced based on the need for a variance and other development issues, which the
County argued had been taken into consideration in the original 2023 assessment.

7. The Commission is aware that this ruling is different from its ruling for this same
property for the previous tax year in Appeal No. 23-604. However, this decision is based on
the facts and arguments presented by the parties in the Formal Hearing in this matter and the
applicable law.

Based on these Findings of Fact and Conclusions of Law, the value for the subject property

should be reduced to $$$$8, for tax year 2023.

Jane Phan
Administrative Law Judge

DECISION AND ORDER

Based upon the foregoing, the Tax Commission finds that the fair market value of the subject

parcel as of the MONTH DATE, 2023 lien date, is $$$$$. It is so ordered.

DATED this day of , 2026.
John L. Valentine Rebecca L. Rockwell
Commission Chair Commissioner
Jetnifer N. Fresques John T: D_e eds
Comumissioner Commissioner

Notice of Appeal Rights: You have twenty (20) days after the date of this order to file a Request for
Reconsideration with the Tax Commission Appeals Unit pursuant to Utah Code Ann. §63G-4-302. A
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Request for Reconsideration must allege newly discovered evidence or a mistake of law or fact. If you do
not file a Request for Reconsideration with the Commission, this order constitutes final agency action.
You have thirty (30) days after the date of this order to pursue judicial review of this order in accordance
with Utah Code Ann. §59-1-601 et seq. and §63G-4-401 et seq.
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